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HEARING ON IMPLEMENTATION OF THE EN- 
DANGERED SPECIES ACT IN THE SOUTH- 
WEST 


WEDNESDAY, JULY 15, 1998 

House of Representatives, 

Committee on Resources, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:07 p.m., in room 
1324 Longworth House Office Building, Hon. Richard W. Pombo 
[acting chairman of the Committee] presiding. 

Mr. Pombo. [presiding] We’re going to call the hearing to order. 

I ask unanimous consent to allow members that are not on the 
full Committee — Mr. Skeen, Mr. Hayworth, and others had re- 
quested permission to participate in the hearing — I ask unanimous 
consent that they be allowed to sit on the dais without objection. 
I also ask unanimous consent that all members’ opening state- 
ments being included in the record. The record will remain open to 
allow members who are not here at the beginning to enter their 
opening statements in the record in the correct proportion. 

STATEMENT OF HON. RICHARD W. POMBO, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Pombo. The House Committee on Resources is holding this 
hearing today on the implementation of the Endangered Species 
Act in the southwestern United States. The avalanche of litigation 
in the region has created a great deal of confusion and hardship. 

I want to thank my colleagues from the States of New Mexico 
and Arizona for bringing this situation to the attention of the Com- 
mittee. In enacting the Endangered Species Act, Congress sought 
to protect declining species from extinction. We believe that listing 
species would stop the intentional harming of those species by over- 
hunting or intentionally destroying necessary and critical habitat. 
However, I believe that those who were serving in Congress when 
the ESA was enacted never foresaw the use of the ESA by radicals 
who use the ESA lawsuits to shut down entire communities and in- 
dustries in the West. 

The ESA lawsuit process has been described as a blunt instru- 
ment that allows a very small group of people to impose their will 
on the majority whether they are right or wrong. The ESA lawsuit 
gives extraordinary power to a very small number of people. Those 
most personally affected by these lawsuits have been systemati- 
cally deprived of their right to defend their livelihoods and prop- 
erty. 


( 1 ) 
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Prior to the recent Supreme Court decision in Bennett v. Spear, 
only environmentalists could sue if they disagreed with a decision 
of the Federal agency under the ESA. The Justice Department and 
the Interior Department fought to keep private citizens out of the 
courthouse. The only reason that the Supreme Court finally re- 
solved the standing issue in Bennett v. Spear was that private citi- 
zens were willing to fight all the way to the Supreme Court. And 
guess what? The Supreme Court agreed with Mr. Bennett and not 
the Justice Department that all our citizens have the right to pro- 
tect their civil and economic rights in court. 

Now citizens who are personally affected by the extremists’ law- 
suits want to participate in these lawsuits as intervenors. It seems 
to me that allowing the most affected to intervene would ensure 
that the court has all the necessary facts to make a better and 
more accurate decision. The purpose of a trial is to get the truth. 
Excluding private citizens in State and local governments from 
ESA lawsuits deprives the court and the public of the truth. It re- 
sults in one-sided lawsuits and may result in a severe injustice to 
thousand of affected people and their families. 

Settling these suits without the agreement of the intervenors de- 
prives them of their right to a fair trial. It’s time to ensure that 
the public has the opportunity for self-government through a full 
and fair involvement in lawsuits, including the right to a fair trial. 
Anything less is not democracy. 

Mr. Farr, did you have an opening statement at this time? 

STATEMENT OF HON. SAM FARR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Farr. Thank you, Mr. Chairman. 

I would appreciate in this hearing discovering the real problems 
that exist regarding the ESA consultation process required in every 
change of ownership of land, or reuse of land, that is owned by the 
Federal Government. With all the military-base closures in the 
United States, we’ve had to go through that process repeatedly. I 
represent the largest base that has been closed, about 28,000 acres, 
and we went through the consultation process very effectively. 

It has also been used in fisheries area such as the northeast 
where they actually had to create some no-take zones because they 
overfished certain areas and they needed to allow them to regen- 
erate. 

As members of this Committee and the Congress, we represent 
people. But we also represent all the other living things on the 
planet, particularly those living things in America. And we have a 
responsibility to maintain a balance between people and nature. 

My sense is that often times regulators don’t realize that there 
has be a solution to a problem. There has to be an end, and I hope 
that we and the regulators can keep that in focus. On the other 
hand, those who are affected by regulations have to realize that the 
end product usually is trying to enhance the environmental man- 
agement of property, to make it better than it has been historically. 
And I think that if we can find that consensus, we can, as Members 
of Congress, make good law and support a good process. 

I’m very supportive of the Endangered Species Act. I think it is 
good law. I think in carrying it out, people sometimes err on the 
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side of caution, so we need to make sure that there’s a sense of 
process here. 

So, Mr. Chairman, I appreciate your having the hearing. I look 
forward to the testimony. 

Mr. POMBO. Thank you. 

Are there any other opening statements at this time? Mr. Han- 
sen. 

STATEMENT OF HON. JAMES V. HANSEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF UTAH 

Mr. Hansen. Thank you, Mr. Chairman. 

I hope people realize the significance of this Act which passed in 
1973. If you go back and you read what was said in the House and 
the Senate, it was a lot different as it was portrayed at that time 
than it has turned out to be. 

As you read about what was said, a lot of people said we’re going 
to protect the grizzly bear, the bald eagle, things such as that, but 
I think it was never envisioned to go to the extent that it has. Just 
like the Wilderness Act, and Hubert Humphrey statement “they’ll 
probably be no more than 30 million acres will ever go into wilder- 
ness.” We’re through 100 million and going up. 

And so, this Act, in and of itself, does not have a cost-benefit 
analysis to it. As you look at areas like Washington County in 
Utah, they’ve been expending a lot of money for HCP’s for the 
desert tortoise. We can’t come close to even coming up with the 
money to pay the people off — who we agreed to pay off, who have 
found the desert tortoise on their land. It has got to the point that 
it’s almost ridiculous that we have police down there to make sure 
that they cross the road. I don’t know what GS ratings these guys 
get, but they are there to make sure that happens. But then we 
find out from the best biologists around that the endangered spe- 
cies in Washington County is not really endangered, but it is en- 
dangered in California. And so, where it has respiratory diseases 
in California, it’s very healthy in Utah, but we work on it. I have 
never seen anything as more of a subsidy with no end in sight. 
Somewhere there should be a cost-benefit analysis of what we get 
out of this thing. 

Take the squaw fish in the Colorado River. They’re trying to 
now, both the State of Arizona and the State of Utah, now they 
want us to come up $120 million to make fish ladders for the 
squaw fish. Yet its cousin is in the Columbia River and in the Co- 
lumbia River it is a predator. In the Colorado River, it’s an endan- 
gered species. I mean isn’t there some sense to this thing. 

It’s much like the hearing that the chairman and I were at out 
in Reno, Nevada on Monday where the wild-and-free running horse 
is there. And instead of this beautiful thunderhead, and Flicka, 
and all that wonderful stuff you see in movies, they’re dying of 
starvation. Now the people who run cows out in that area, if they 
go over one AUM, they’re kicked off the ground. If they don’t get 
off the ground when they’re supposed to, there’s a penalty on them. 
Yet they’re well over the amount of wild horses that run. And so, 
they’re starving to death. So a few people who have the emotion 
and not the science can feel that they’re doing the right thing. That 
worries me a little bit. 
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If I’ve seen a subsidy, it’s the subsidy we’re doing on the Endan- 
gered Species Act, and the subsidy we’re doing on Wild Horse and 
Burro Act. And not to get off on that, but I would hope that we 
could attack this a piece at a time and bring this thing to some 
presence of reality. I guess in 1973 if I had been here, I would have 
probably voted for the Act. 

But let me end on this: One of our Speakers that I knew very 
well by the name of Thomas Foley, who is now the Ambassador to 
Japan, made a statement to me because I was working with him 
on another issue, he said “I wished to hell I had never voted for 
the Endangered Species Act.” 

Thank you, Mr. Speaker. 

Mr. POMBO. Thank you. 

Any other opening statements? 

I’d like to call up the first panel, Mr. Jimmy Bason, Mr. Howard 
Hutchinson, Mr. Robert Wiygul, Mr. Michael Anable, and Dr. Rob- 
ert Ohmart. 

I’d like to thank you for joining us today. Just to familiarize 
yourself, we limit the oral testimony to 5 minutes. You have a set 
of lights that are in front of you. Works similar to traffic lights; 
green means go; yellow means hurry up; and red means stop. Your 
entire written testimony will be included in the record, but if you 
could try to conclude your oral testimony in 5 minutes, the Com- 
mittee would appreciate it. 

Mr. Bason, if you’re prepared, you may begin. 

STATEMENT OF JIMMY BASON, NEW MEXICO 

CATTLEGROWERS ASSOCIATION, ALBUQUERQUE, NEW MEX- 
ICO 

Mr. Bason. Mr. Chairman, members of the Committee, my name 
is Jimmy R. Bason and I live seven miles out in the suburbs of the 
little town of Hillsboro, New Mexico, which has a population of ap- 
proximately 200 people. It is typical of the small, rural commu- 
nities throughout the United States that you, the Federal Govern- 
ment, apparently are determined to eliminate. 

I’m here representing the New Mexico Cattlegrowers and person- 
ally own a Federal Government grazing permit allotment on the 
Gila National Forest next to my son’s adjoining permit which have 
been in the family about 35 years. 

The Federal Government through its agent. Region 3, Southwest 
Region, and the news media, but not face-to-face has insinuated 
that ranchers don’t want to change their ways and further insinu- 
ated that we’re just one step above dinosaurs. I fully realize some 
of those representatives are in this same room. 

This is to use an old, unchanged word from these hallowed halls, 
complete “balderdash.” We are really on the cutting edge of change. 
We’re constantly trying to improve ourselves and the resources that 
we live on. There’s no reason for us to destroy that, but we’re not 
on the cutting edge of unproven, and untested change that’s based 
on theoretical changes designed to achieve some fanciful political 
goal. 

We stay current with the latest scientific methods through con- 
stant schools, lectures, quarterly meetings, and all the disciplines 
at every one of our meetings — extension courses, short courses, et 
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cetera, et cetera. When the adversaries — and I use that word — de- 
termine they cannot win in actual facts, they completely change 
the rules on us. I compare this to challenging Michael Jordan, and 
I didn’t say Michael Jackson — Michael Jordan, not Michael Jack- 
son — and the Chicago Bulls to a basketball game with a pickup 
team, and just as the tip-off ball is about to be thrown in front, I 
announce to Michael we’ve just changed the rules. And I’m going 
to be changing them as the game goes along. This is exactly what’s 
happening to us in New Mexico, and I suspect the rest of the Na- 
tion. 

Every one in this room must understand that every Federal Gov- 
ernment permittee and lessee sets down once a year, every year, 
and in conjunction with, and under the direction of the Federal 
Government, agrees to an annual operating plan which the Federal 
Government signs off on. There’s no surprises under this. 

We are here today to discuss the citizens’ suit provision of the 
Endangered Species Act and, specifically, the two joined suits, 
numbers 666 and 2562, which were scheduled in Federal court in 
Tucson, Arizona in April 1998, in which I attended for the New 
Mexico Cattlegrowers and the Gila Permittees Association. The ad- 
versaries have alleged again in the media that the ranchers were 
given all the chances to sign off on the agreement that the Federal 
Government and the two zealous environmental groups agreed to. 
This slick distortion of facts is very similar to my alluding to the 
Potomac out here as being similar to the Rio Grande. They’re both 
rivers. There is a world of difference in knowing of a possible ten- 
tative agreement 5 days before court and actually having any input 
into that agreement. Not much need to have prisoner sign off on 
his own death sentence when his head is already on the chopping 
block and his hands are tied behind his back. 

Of course, we refused to join into the agreement. The judge him- 
self saw the unjustness of this and refused to stipulate it in his 
court. Once again, the Citizen Group had sued and just before the 
actual science and facts could come up in court, the Federal Gov- 
ernment rolled over and offered up their own operating plans; their 
own best practices; and their own trusting permittees on the altar 
of expediency. 

I want to enter an article out of the Albuquerque Journal on the 
third of August, 1997 into my testimony where it brags that law- 
yers fees are nothing because the Federal Government pays it. Mr. 
Chairman, please recognize that we’re talking about individual 
families and communities that are being ruined forever. They are 
the direct result of the Federal Government’s policies that you and 
your predecessors established right here in Washington, from the 
time that we were encouraged to settle these sparsely occupied 
lands to keep foreign governments at bay — such as France, Russia, 
Spain, England, and so on — right through building of our infra- 
structure, the roads, the towns so that all 270 million citizens can 
come enjoy what they see today. 

The Federal Government as a landlord must recognize that these 
aren’t weekly renters out here or motel overnighters. They are the 
builders and the stayers of these rural areas. You can see their loy- 
alty to the Federal Government in their improvements, and their 
flags, and all of their infrastructure, and their service to the conn- 
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try. And in no place more graphically illustrated than the noisy 
schools, or the new, and the silent cemeteries with generations of 
names for those passed on. 

In closing, I want to please remind you that you are the Federal 
Government and please accept that responsibility that you worked 
so hard to get elected to. I’m tired of people saying it was those 
guys. On my ranch for 40 years, there’s been an individual named 
“not me.” I’ve never been able to find him, but he’s constantly re- 
ferred to whenever I ask “who messed this up? Who tore this up?” 
The answer is always “not me.” I’ve never found him. I’m overjoyed 
to finally be in here in front of “they” as in “they said,” “they told 
us to do it.” You are “they.” 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Bason may be found at end of 
hearing.] 

Mr. PoMBO. They’re not here. 

[Laughter.] 

Mr. Bason. Yes, they are. 

[Laughter.] 

They serve on all the committees around here beside just this 
one. 

Mr. PoMBO. Mr. Hutchinson. 

STATEMENT OF HOWARD HUTCHINSON, COALITION OF 
ARIZONA/NEW MEXICO COUNTIES, GLENWOOD, NEW MEXICO 

Mr. Hutchinson. Thank you, Mr. Chairman, and members of 
the Committee. 

The legal strategies being employed by the environmental liti- 
gants have evolved over two decades. The examples being focused 
on by this hearing, CV 97666 and CV 972562, are only two cases 
in a succession of suits. The strategy focuses on land planning proc- 
esses contained in the National Forest Management Act and the 
Federal Lands Management Policy Act. 

The assertion is that the land and resource management plans 
are action-forcing, therefore, subject to Section 7 formal consulta- 
tions under the Endangered Species Act. The Supreme Court ad- 
dressed this issue on May 18 of this year. Their ruling was that 
forest plans are programmatic and not action forcing. 

The cases prior to 666/2562 were concluded with stipulated set- 
tlements. Attempts at intervention by other affected interests were 
opposed by both the Justice Department and the plaintiffs. Settle- 
ments were granted by the Federal judges before the issue of inter- 
vention status was determined on appeal. 

The results of these questionable settlements has been the slow 
but steady elimination of management activities on the National 
Forest and BLM lands. At the same time, when according to Dr. 
Garrett’s report, cited in my written statement, these lands are in 
desperate need of restoration. 

The April 27, 1998 issue of High Country News reported on Chief 
Mike Dombeck’s agenda, “Aide Cris Wood says the fate of the 
schools would be better served separating their support from the 
rate at which trees are falling.” By slowing decoupling communities 
from the 25 percent fund, we would like to see them less subject 
to the whims, and ups and downs of the Forest Service’s timber 
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management program. “Over the short term,” Wood says, “we’re 
trying to provide a measure of stability and predictability they 
haven’t had through much of this decade.” 

Are we now to have a decoupling of communities from their 
ranching as well? The instability of the last decade referred to Mr. 
Wood was the direct result of ESA citizens’ suit and stipulated set- 
tlements. The agenda of the executive branch seems to run parallel 
with that of the environmental litigants. 

The settlements have the appearance of friendly suit agreements. 
The question begs to be asked, “is the administration’s Justice De- 
partment providing a suitable defense for the land management 
agencies or facilitating implementation of a special interest’s goals 
who share complementary or parallel agendas?” 

A great injustice is being inflicted on the rural residents of the 
southwest region. After nearly a century of livestock numbers’ re- 
ductions, many on a voluntary basis, ecological conditions continue 
to decline. It should have become obvious to someone long ago that 
merely cutting numbers was not the solution. 

In the current round of environmental assessments for imple- 
menting the agreement reached in 666/2562, the records of decision 
issued following the disclosures will not lend to the Congressional 
purpose in the NEPA of “encouraging productive and enjoyable 
harmony between man and his environment.” The opposite will in- 
stead prevail. 

The livelihoods of the rural populations in the southwest region 
are being sacrificed on the altar of biocentricism with little assur- 
ance of created benefits for the environment or the biosphere. 

Congress should insist that the land management agencies ad- 
here to their missions, and governing statutes, and quit making 
scapegoats of the commodity and amenity users for their mis- 
management. Congress should also insist on the disclosure of im- 
pacts from settlements and insure that affected interests are as- 
sured standing in litigation. Further, Congress needs to investigate 
the implementation of the convention on biodiversity without Sen- 
ate ratification and the Wildlands Project. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Hutchinson may be found at end 
of hearing.] 

Mr. POMBO. Thank you. 

Mr. Wiygul. 

STATEMENT OF ROBERT WIYGUL, EARTH JUSTICE LEGAL 
DEFENSE FUND, DENVER, COLORADO 

Mr. Wiygul. Representatives, thank you very much for having 
me here today. 

My name is Robert Wiygul. I’m an attorney with the Earth Jus- 
tice Legal Defense Fund in Denver. I’m very familiar with the law- 
suit that is one of the subjects of this hearing. It’s called the Forest 
Guardians’ lawsuit. I was the chief trial attorney in that lawsuit. 
I was also the chief negotiator on the settlement agreement that’s 
been spoken about in the lawsuit. 

I’d like to give you my perspective on both that lawsuit and the 
settlement agreement that ended it. I think you may find that a 
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significantly different perspective from what you’ve heard here 
today. 

First, let me say that that lawsuit primarily focused on what are 
called riparian areas; streams and stream corridors in the south- 
western United States. The reason it focused primarily on those 
areas is because that 1 percent of the land base in the south- 
western United States supports a huge assemblage of species that 
live in that area. Some estimates are as much as 85 percent of the 
species that live in the southwestern United States are dependent 
upon those riparian areas, stream corridors, for their survival of 
the species. 

Now this particular lawsuit looked at those areas first and fore- 
most. It focused on three species that use those areas and that de- 
pend on those areas for their survival. The southwestern willow 
flycatcher, which is a bird species, and two fish, the spikedace and 
the loach minnow. All of those creatures are dependent on healthy, 
riparian forests and streams for their survival. They are all pro- 
tected under the Endangered Species Act, and by law they must be 
taken care of when Federal land management agencies are doing 
their planning. 

As we reviewed the situation in the desert southwest with re- 
spect to the Forest Service’s grazing law, a couple of things became 
very clear. One is that in that region, the Forest Service had good 
aspirations to protection of riparian areas in their regional guid- 
ance; in their forest plans; in many of their operating agreements. 
They had standards in there which, if followed, it helped protect 
those areas; help protect their value as habitat for endangered and 
other species. It also became clear that in many cases those stand- 
ards were not being met on the ground and that actions were not 
being taken to make those standards be met on the ground. That 
is the reason that this lawsuit was filed. It followed a significant 
number of discussions with the Forest Service about that situation. 

Now, when we went to Tucson, we prepared to try this case. We 
went with the intention of trying that case. As is very often the sit- 
uation, for those of you who are trial lawyers or have been, the 
pendency of a hearing gives added currency to settlement discus- 
sions. That was the case there. Those discussions — let me be very 
clear about that — were not a rollover. Those discussions and that 
lawsuit were hard-fought, hard-nosed, and the Justice Department, 
who I consider to be colleagues in the bar, are worthy adversaries. 
They are not on the same side of the fence. They were not on the 
same side of the fence in that lawsuit when that agreement was 
negotiated. They were representing clients and they were fulfilling 
their obligations in that area. Other actions may well have to be 
taken to prevent further degradation of species’ habitat in those 
areas. 

Now, it is also a fact that the intervenors in that lawsuit chose 
not to participate in the settlement discussions of that lawsuit. 
That is not a fact that I can change. It was a choice that they 
made. They also attempted to challenge the settlement agreement 
itself in its implementation in court, and that attempt was turned 
down by the judge in Tucson. 

I’d be happy to answer any further questions about this. I see I 
have a yellow light on, but that is the perspective that we have on 
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this lawsuit. It was an arms-length settlement agreement which 
the interveners did have the opportunity to participate in rep- 
resented a settlement of claims that, obviously in our view, the 
Forest Service would have lost had we gone through with the hear- 
ing. 

Again, thank you very much for the opportunity to be here. I look 
forward to answering your questions after the other panelists have 
finished. 

[The prepared statement of Mr. Wiygul may be found at end of 
hearing.] 

Mr. POMBO. Thank you. 

Mr. Anable. 

STATEMENT OF MICHAEL ANABLE, DEPUTY STATE LAND COM- 
MISSIONER, ARIZONA LAND DEPARTMENT, PHOENIX, ARI- 
ZONA 

Mr. Anable. Thank you, Mr. Chairman, members of the Com- 
mittee. 

My name is Michael Anable, the Deputy State Land Commis- 
sioner for the State of Arizona. 

I’d like to give a little different perspective on third-party inter- 
venor involvement in the citizens’ suit. It’s often where the Land 
Department finds itself. 

We’ve run across three different kinds of suits: suits where the 
third-party or the citizen is trying to force a deadline at his critical 
habitat; suits where they’re trying to force consultation; or suits 
which allege harm. The department has tried to intervene in a 
great number of those cases, just like the cattlegrowers from New 
Mexico did in the case that was just discussed, and we found it to 
be very difficult to intervene. And I believe your opening com- 
ments, Mr. Chairman, were along the lines of where I want to 
come from which is we need to provide more ability for intervenors 
to have a say at the table. 

There’s a great number of cases, which I cited in my written tes- 
timony, where I illustrate our struggles trying to intervene and the 
types of settlements that have happened before we can even get to 
the table and how egregious that’s been. I think similar to the ar- 
guments you heard from Mr. Bason. 

The points that I really want to make are the recommendations 
for change in the future I think Congress and this Committee 
should consider. I think you might want to consider giving third 
parties a right of intervention stronger than they have now. Make 
it clear that if you are a party with a significant interest in land, 
such as the State Land Department, that you have a right to inter- 
vene and have your voice heard, and you have a right to partici- 
pate, to the extent you can, in settlement. 

I think that a very practical problem with the current system is 
the sixty-day notice of intent to sue are only given to the agency 
that’s being sued. Third parties must struggle to find out if there 
has been a suit filed that could affect their land. And, you know, 
an agency such as mine which is not large does have some attor- 
neys that can go through the court records and try to keep up 
abreast of those, but as you know in the Ninth Circuit, it’s just a 
playground for lawsuits and it’s very difficult to keep track of that. 
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I think that it would be fairly simple for Congress to require Fed- 
eral agencies to post a summary — to file a summary in the Federal 
Register of sixty-day notices they receive. Every third party, such 
as us, and cattlegrowers, and others would know where they can 
go look to find suits that are challenging them. 

I think that Congress should take a look at allowing certain 
types of activities to go forward during the consultation period. Our 
experience has been that almost every project is on hold during the 
pendency of consultation. And there is a great many projects that 
every one knows will have no affect, and yet they get stalled. And 
I think that there needs to some ability for common sense to be put 
forward. 

I think Congress might want to consider putting thresholds on 
the type of injunctive relief that can be given. There’s many in- 
stances where broad injunctive relief is sought in these third- 
party — in these citizen lawsuits — that affect habitat that is, at 
most, marginally important to species. For example, in the South- 
west Center versus the Forest Service lawsuit that we heard about, 
a great amount of that habitat was not occupied habitat; not suit- 
able habitat, but potentially suitable habitat, but they still had to 
remove livestock from. And I think that the court needs to have the 
ability to weigh the relative importance of that habitat to the spe- 
cies versus the harm — the impact that it has on the landowner or 
the permittee in that case. Right now, there is only a presumption 
that the court act to err on the side of the species, and there’s real- 
ly no wane of that. I’m not arguing that we should allow activities 
in suitable habitat, or habitat where the animal exists. I’m saying 
that there needs to be some level of wane when its potential habi- 
tat. Stuff that may be useful if you change it. 

And the last thing I would argue for is that we might want to 
consider limiting the awards on attorney’s fees. I know that seems 
laughable, but in essence in the Ninth Circuit in Arizona, I think 
the current situation has led to a cottage industry for filing law- 
suits. These lawsuits are starting to look like Xeroxed copies that 
just have the species named in them, and they’re all the same. 
There’s one after another, and I don’t think that’s what Congress 
intended when they dreamed up the Endangered Species Act. 

That’s all the comments I have. I thank you for the time. 

[The prepared statement of Mr. Anable may be found at end of 
hearing.] 

Mr. POMBO. Thank you. 

Mr. Ohmart. 

STATEMENT OF DR. ROBERT D. OHMART, CENTER FOR ENVI- 
RONMENTAL STUDIES, ARIZONA STATE UNIVERSITY, 

TEMPE, ARIZONA 

Dr. Ohmart. Good afternoon, ladies and gentlemen of the House 
Resources Committee. Thank you, Mr. Chairman, for inviting me 
to testify today. I want to acknowledge my Representative Shad- 
egg, who serves on this Committee. I also see Mr. Hayworth is 
here. 

Even though I’ve been employed by Arizona State University for 
the past 28 years, my comments today are my own based on my 
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education and experiences. They in no way represent those of the 
university. 

I’ve been working in riparian habitats throughout the southwest 
for the past 25 years. In 1993, the Governor of Arizona appointed 
about 35 scientists throughout Arizona and from all of the state 
agencies and private entities as well to examine and rank eco- 
systems in Arizona at a level of risk. EPA provided the funding and 
we on the Technical Committee worked 2 years examining and 
ranking the risk level for all ecosystems within our state. 

We found that ecosystems at greatest risk in Arizona are wet- 
lands, springs, and streams. Domestic livestock grazing being ubiq- 
uitous in the state of Arizona is one of the top three human 
stressors to these ecosystems. 

I would like to bring your attention to these photographs as 
these are repeat photographs. 

[Photographs.] 

The one on the right with all the cattle in the San Pedro River 
was taken June 1985 when this area was still in private ownership 
and being grazed by domestic livestock. Notice the width of the 
streams, the shallowness of the stream. Then in June 1995, 10 
years later, but eight and a half years after domestic livestock were 
excluded from the San Pedro River, you can see the dramatic re- 
sponse of the riparian system, the value of wildlife habitat on the 
left eight and a half years after domestic livestock exclusion. I have 
many more of these types of repeat photographs as well. 

Many people ask me, why worry about riparian habitats? What 
is their importance to society, to us in the southwest? If south- 
western civilization is to sustain itself, it must have clean, reliable 
sources of water. Our riparian systems are vital to our survival in 
the southwest. Without them, we simply cannot survive. When 
healthy, they help dissipate floods, clean our water supplies, and 
provide the greatest water yield through time. Healthy riparian 
areas also provide the highest water quality. 

These systems are also vital to the lion’s share of wildlife in the 
southwest. For example, 75 to 85 percent of the wildlife in the 
southwest are obligate users to riparian systems. By this, I mean 
they have to have them to be able to survive. Another 15 to 20 per- 
cent of the wildlife use these habitats at some time or another 
throughout the annual cycle. 

How much riparian habitat is there? To give you some idea. I’ll 
use the data from Arizona since they are the most accurate as far 
as I know for New Mexico and the southwest. There are 73 million 
acres total acreage in the state of Arizona. There are 260,000 acres 
of riparian habitat or floodplain habitat, about .4, four-tenths of 1 
percent. They are minuscule, yet they are vital habitat to the 
greatest percentage of wildlife that live or exist in Arizona. They 
are vital to us as humans to survive in Arizona. So, though small 
in acreage, they’re extremely important to our wildlife, and as a 
consequence as they degrade, more and more species are going to 
continue to go on the endangered species’ list. More and more pres- 
sures are going to be imposed by the citizens of the west and the 
southwest. 



12 


The most important ecological component for wildlife in these ri- 
parian systems is the cottonwood willow habitat that you see in 
this photograph on your left. 

[Photograph.] 

It is considered by the Nature Conservancy as the rarest, forest 
type in North America. With the above background information in 
front of us, I think we can now easily answer Chairman Young’s 
question as to why has the U.S. Forest Service imposed new regu- 
lations on grazing on Federal lands in the area. U.S. Forest Service 
has not imposed any new regulations on Federal grazing permit- 
tees. It is only obeying the laws passed by Congress and beginning 
to better protect natural resources on public lands. 

Mr. Chairman, we have in the past borrowed and destroyed 
abundant riparian resources from future generations. Unless we 
start making management changes today, there will not be any ri- 
parian resources for future generations except for saltcedar. Star- 
lings, english sparrows will be our most abundant wildlife. 

Thank you for allowing me to testify. 

[The prepared statement of Dr. Ohmart may be found at end of 
hearing.] 

Mr. POMBO. Thank you. 

Mr. Anable, you made the statement about potential habitat in 
your oral testimony. Could you expand upon that somewhat for the 
Committee what is meant by potential habitat? 

Mr. Anable. Mr. Chairman, members of the Committee, I believe 
in the general sense it’s habitat that, given some future change in 
either management or growth of plant material, or some change, it 
will become, or has the potential to become, habitat for the species 
of concern. But it doesn’t currently have all the attributes that it 
would need to provide that kind of habitat. 

Mr. PoMBO. Are you saying that land is regulated because of its 
potential habitat for endangered species, not because there’s en- 
dangered species there? 

Mr. Anable. Mr. Chairman, yes, definitely. That’s quite common. 
There’s three general categories. There’s occupied habitat; suitable, 
but unoccupied; and then potential habitat. And in many instances, 
at least in my limited experience, the latter two categories are the 
lion’s share of the type of land that we are placing restrictions on. 

Mr. PoMBO. You’re saying that the lion’s share of the land that 
they are putting restrictions on is potential habitat? 

Mr. Anable. In the cases that I’ve been involved with, and I’ll 
give you an example; the mexican spotted owl in northern Arizona. 
There was quite a bit of litigation involved with that. There was 
about a little over 3,000 acres of state land that was identified as 
suitable habitat — critical habitat until that got invalidated for the 
owl, but it was at best marginal habitat. It was Ponderosa Pine 
Forest which latter when the Fish Wildlife Service came out with 
their biological opinion, pretty much made it clear that, you know, 
had they done some science outside of the courtroom, they had 
probably never would have designated that as critical habitat. It at 
best was foraging habitat, you know, outside of for-nesting habitat. 
I say that in kind of a general sense. We do have some amount of 
suitable habitat for the owl, but by in-large it was potential unoc- 
cupied habitat, at best. 
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Mr. POMBO. In order for it to qualify for as potential habitat, it 
historically would have been habitat at some point in the past? Did 
they have to show that, at some point, that it had been habitat? 

Mr. Anable. Mr. Chairman, I don’t know. I think that is the in- 
tent that it was historically habitat that has been altered and with 
some change in management, it will come back. I don’t know if 
there are examples where they purposely would want to manipu- 
late habitat to recreate habitat that has been lost. You know, I 
guess there may be instances where they could do that, but I think 
there should be some historical reason to believe it used to be habi- 
tat. 

Mr. PoMBO. Mr. Bason, in your testimony, you said that in re- 
gards to this specific lawsuit that you found out about it a few days 
before it was settled. Is that accurate? 

Mr. Bason. Yes, sir. We have a different take on it than Mr. 
Wiygul, and I’m going by our attorney, who is Karen Budd. She 
was notified. I think the hearing was scheduled on Tuesday, and 
she was notified about 6 days before there was a potential settle- 
ment agreement. She lives up in Wyoming. We live in New Mexico. 
Our individual permittees don’t all live right next to a fax machine. 
We’re scattered out. She tried to keep the cattlegrowers informed, 
our organization twice and the way that she had explained to us 
just on the phone, it was nothing that we could live with. So the 
fact that we had any input into that agreement is certainly not — 
that was a done deal when we were told sign off or that’s it. We 
went to the same hearing that Mr. Wiygul went, and we spent 3 
days just trying to get a temporary restraining order — not as he 
presents it to you — to keep them from implementing that agree- 
ment until we had time to have input in it. And the court ruled 
against us on that because it was not in front of the court. They 
had already settled outside of the court. 

They had a stipulated agreement, which he helped draw up 
dated the 14th of April. I have a copy of it here. The judge refused 
to stipulate or to sign it. So they did another one on the 16th of 
April, which is a lot more restrictive to the permittees. And by 
“they,” I mean the Federal Government and the two environmental 
groups. 

And that’s our take on the thing. And also, our take from a cou- 
ple of weeks before, talking to the Justice Department, which he 
says are his colleagues, they told us they thought they could win 
this suit. The Forest Service and the Justice Department thought 
they could win this suit. That’s what they told us. We came pre- 
pared to help them do that and found out that we were out of the 
deal. 

Mr. PoMBO. But before the 6-day time period, was there a re- 
quest made to have you participate in a potential settlement? 

Mr. Bason. Not that I know of. If they asked our attorney before 
that time, she didn’t have any knowledge of any specifics, because 
she called us at the time that she actually knew that there was a 
settlement agreement being proposed. 

I also might expand a little. The Forest Service was going to a 
lot of these affected permittees a month or two before and telling 
them that they might have to fence these riparian areas. So a lot 
of this was being talked about without us as an organization or an 
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industry knowing about, although we were getting rumors from in- 
dividual permittees. 

If an individual permittee would sign off and agree to that, either 
under coercion or what he thinks best or whatever, then he went 
out of the potential harm of the suit. That’s what they did a lot of 
in Arizona. And a lot of the people affected thought that’s the best 
way to do, and individually they got out of it. 

Mr. POMBO. My time has expired, but on the second round I 
would like to get back to this. Mr. Farr. 

Mr. Farr. Thank you, Mr. Chairman. 

We are talking only about public lands here, are we not? Not pri- 
vate lands? 

Mr. Bason. Are you addressing me, sir? 

Mr. Farr. It wasn’t clear from your testimony. Is it just public 
lands? 

Mr. WiYGUL. That’s correct. This lawsuit just involved public 
lands on Forest Service managed areas. 

Mr. Farr. On the Forest Service managed areas, how much of 
the riparian corridor is grazed and would be subject to these con- 
sultations? What percentage of the lands available for grazing are 
actually being placed on restriction? 

Mr. WiYGUL. The exact percentage I don’t know, but it is on the 
order of the overall representation of riparian habitat in the land 
base, which is something around 1 percent, or in some cases, less 
than 1 percent. 

Mr. Farr. So it is riparian habitat or the grazing riparian habi- 
tat? 

Mr. WiYGUL. Well, the riparian habitat on these leases or on 
these allotments 

Mr. Farr. Is 1 percent. 

Mr. WiYGUL. [continuing] rather would be roughly in the same 
proportion it is overall, that’s correct. 

Mr. Farr. Well, I really appreciate your testimony, Mr. Bason. 
It was very eloquent. But it is still difficult for me to understand 
the issue. You have a lease on these lands that have the riparian 
habitat on it, and because of the restrictions, you cannot graze in 
that riparian habitat, and that is the problem? 

Mr. Bason. That is addressed to me, sir? 

Mr. Farr. Yes, sir. 

Mr. Bason. Yes, sir. In New Mexico and Arizona, the water is 
the key. The water is the key. You have to have water for your 
livestock. So 1 percent — and I won’t challenge his figures, I don’t 
know — but that small percent controls all of the allotment. So 
that’s a favorite Forest Service tactic to tell you you can still graze, 
but you just can’t graze where there is water, which controls the 
whole thing. 

Mr. Farr. No, I understand that where the water is, is where ev- 
erything is. 

Mr. Bason. Yes, sir. And I’d like to make the point that there 
is only land there that homesteaders didn’t take years ago. It’s the 
land left over. And that’s why the riparian areas are becoming so 
critical, because most of the good riparian areas have already been 
homesteaded by four generations before. They took the good stuff. 
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Mr. Farr. Well, this is the problem. You have public land and 
there is a lot of pressure on it for competing interests, and the 
question is how do you balance that out. And the consultation proc- 
ess is usually the way you balance it out. 

I recognize there is a problem, because this is an area that gov- 
ernment really hasn’t dealt with before. It’s relatively new, as Mr. 
Hansen pointed out, new law. On the other hand, the question I 
am asking is are there any State regulators involved in this, or is 
this just Federal regulators. Federal land? 

Mr. Bason. On the forest permits that we are talking about, this 
is just Federal land through the Forest Service, although water 
quality and things like that are controlled through State regula- 
tion. 

Mr. Farr. What is it specifically that is regulated that you don’t 
like? Do you agree that the riparian corridor needs to be protected? 

Mr. Bason. I personally don’t have a riparian. That is the other 
thing that is hard to say here, because these suits are so inter- 
mingled. We personally don’t have endangered riparian area, al- 
though I represented our members in that case in Tucson, went to 
do that, but didn’t get to. 

Mr. Farr. Well, I’m not so interested in the history of the case. 
I’m interested in trying to figure out what is the process here that 
is causing so much problem. Because if it’s a management issue, 
that is, cattle needing water, you’re grazing on public lands, and 
you’re going to have to be subject to public protocols on use of that 
land just like you can put restrictions on your private land when 
you want somebody to lease on that land. 

Is there a way of working these things out so that there is a bal- 
ance here? I think that’s what it’s all about. It’s a balance. You 
know, in my area, I have some very limited cattle grazing. Most 
of it is working out wetlands issues on private lands. And what my 
landowners say is we recognize that these things need to be pro- 
tected. We just want to talk with one regulator who will speak for 
everybody, because our problem is that there are too many overlap- 
ping regulators and you can’t get a straight answer. 

Mr. Bason. Now you just put your finger exactly on our problem 
out there, too. 

Mr. Farr. Well, is that the problem? I mean, you may not like 
the answer because you may end up getting all the regulators to 
agree that this is what is the best management practice, and that 
may step on what you think. Ilt’s not private property. This is pub- 
lic property that you are leasing. 

Mr. Bason. Well, it affects our private property, too, because we 
are intermingled all throughout it. If you take away the grazing 
leases, then the private property becomes valuable only for subdivi- 
sion, and our country is going to turn into a house trailer under 
every tree. That’s what is happening. 

I have one allotment that is 88 square miles. I get to run 150 
cows year round. Everybody that knows the cattle business — like 
Congressman Skeen is going to laugh at how stupid I am — got 40 
acres of deeded land in there. But that’s what holds it by govern- 
ment policy for the commensurate property. Does that mean I quit, 
too? 
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But what we say, if we have always cooperated with the Federal 
Government through the Forest Service, we have always cooper- 
ated. All of a sudden, in the last 2 or 3 years, they’ve become our 
adversaries. They are rolling over, and I still use that word, so that 
they can say we have done a great thing for this Endangered Spe- 
cies Act, and we can’t cooperate with them when they don’t say — 
they don’t want our input, they just say here is the way it is, take 
it or leave it. 

But what you said about the different regulators, it does become 
a problem, because the Fish and Wildlife Service, Department of 
Interior, is really running the Forest Service Department of Ag. 

Mr. Farr. I think there is a solution here, but I am the last to 
suggest that the solution is getting more people into the courtroom. 

Mr. Bason. Yes, sir. Thank you. 

Mr. PoMBO. Mr. Skeen. 

Mr. Skeen. Thank you, Mr. Chairman. I apologize for having to 
leave. We’re appropriating today, as you know, and trying to get 
those bills out over there, so I had to go. I’m sorry I missed some 
of the hearings. 

I’d like to pose a question to Mr. Wiygul. I’m sorry I didn’t hear 
his testimony. But the Southwest Center for Biodiversity and the 
Forest Guardians say that it was their lawsuit and the subsequent 
settlement agreement that forced the cattle off these allotments for 
the first time in years. 

Is that a correct statement? 

Mr. Wiygul. It is correct. The Forest Service had standards that 
they were not applying on these allotments to protect riparian 
areas, and as a result of that settlement of the lawsuit, those 
standards were applied, and in many cases those cattle got out of 
the riparian areas. 

Mr. Skeen. Were these standards prevalent when the original 
questions were answered between the grazers and the Forest Serv- 
ice, or is this something new? 

Mr. Wiygul. If I understand your question correctly. Representa- 
tive, some of these standards have been in place since 1984 in the 
Regional Guidance for the Southwest Region of the Forest Service. 

Mr. Skeen. Why weren’t they complied with before the 
recent 

Mr. Wiygul. I believe that is a question that is going to have to 
go to the subsequent panel. 

Mr. Skeen. Well, that’s a question I’d like to have answered. I 
am not looking for — the Justice and the Forest Service representa- 
tives say they are going to do this anyway, so the agreement was 
really not a big deal, not even a small deal, is that correct? 

Mr. Wiygul. Not to second guess my colleagues’ characterization 
of the agreement, I think it was certainly an important step for- 
ward in protecting those riparian areas and in making sure that 
those standards, guidelines, and regulations that were on the books 
were actually enforced. 

And in that sense, I think it was a very important step forward 
in the protection of those areas. 

Mr. Skeen. Well, you’ve got two approaches inherent in the ques- 
tions that I asked you. Which of the two statements are correct, 
and you can’t have it both ways. When you were talking about 
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doing this adjustment on riparian rights, was there ever any talk 
about alternative or diversification of water supply or water assets 
in this thing, like drilling a well, like putting a pipeline in, or put- 
ting a trough in someplace? 

Mr. WlYGUL. Yes, it’s my understanding that in many of these 
cases, they are looking at developing water in places away from ri- 
parian areas. 

Mr. Skeen. Then what’s the big deal on riparian rights? 

Mr. WlYGUL. I’m sorry, sir? 

Mr. Skeen. Then what’s the big deal on riparian rights? 

Mr. WlYGUL. Well, the big deal there was that you had cattle de- 
grading these areas. 

Mr. Skeen. Well, when they don’t have a water tub to drink out 
of, they’ll go drink out of the river. If you pump it out of the 

Mr. WlYGUL. That is indisputably the nature of cattle. 

Mr. Skeen. Yes, it certainly is. And human beings and everybody 
else. I just wonder why all of a sudden we’ve got riparian rights, 
when for several decades or more, that was no big deal? And all 
of a sudden, we’re going to espouse riparian rights and that means 
take the cattle off. 

Mr. WlYGUL. I would say that for a couple of decades it was a 
big deal; it was just ignored. 

Mr. Skeen. Well, that’s very interesting. I will save the questions 
for further down the line, Mr. Chairman. 

Mr. PoMBO. Mr. Faleomavaega. 

Mr. Faleomavaega. Thank you, Mr. Chairman. In going through 
some of the testimony — and certainly I wanted to thank the mem- 
bers of the panel for their testimony before the Committee this 
afternoon. I think taking as a followup on what the gentleman from 
New Mexico was trying to get from you gentleman is the fact that 
obviously just under provisions of the Endangered Species Act, just 
out of the 9th Circuit alone, some 262 cases have been filed. 

Is this a reflection because the law is bad, or is it because of 
some policies considered here that we haven’t done on our part in 
the Congress to establish the kind of law that we don’t end up in 
court? Anybody that would like to answer. 

Mr. WlYGUL. I’m sorry, go ahead, Howard. 

Mr. Hutchinson. Mr. Chairman and Representative, I think 
that the number of cases actually does stem from mismanagement, 
and many of the land users there are in concurrence with the envi- 
ronmental proponents that this has been occurring. And there have 
been suggestions of alternative methods for addressing these prob- 
lems. 

However, the quagmire that we are in right now does not allow 
for anything but the court adjudicated settlements being the man- 
agement prescribed. So we get this essentially one-size-fits-all solu- 
tion that is then generically assigned to everywhere. We are not al- 
lowed to adapt our managements and go forward. 

There are a number of ranchers and other land users who are 
approaching riparian use and it is really a matter of timing and in- 
tensity, versus total removal, if you are going to keep livestock on 
the range. 

Mr. Faleomavaega. Mr. Wiygul. 
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Mr. WlYGUL. Well, I think Mr. Hutchinson and I did find some- 
thing that we could agree on there. I think the number of Endan- 
gered Species Act actions you’ve seen in this region of the country 
is a reflection of some specific factor, including, unfortunately, a 
long history of not addressing Endangered Species Act issues or 
complying with the Act itself. 

Where I come from, they say you fish where the fish are. I think 
in this case, the Southwest region, unfortunately was one of the 
places in which the Endangered Species Act has not been honored, 
or had been honored more in the breech than the observance. 

Mr. Ealeomavaega. You don’t consider the Eederal agencies re- 
sponsible for enforcement of the Act to the extent that they are 
doing their job according to the provisions of the ESA? Here’s my 
problem. You’ve got a spotted owl. How many spotted owls do we 
have in the Northwest region, and how many acres does it take for 
a spotted owl to survive? 

Mr. WlYGUL. I’m sorry, you’re asking me that question? You don’t 
have very many spotted owls left. 

Mr. Ealeomavaega. Well, maybe the Mexican spotted owl or the 
pygmy owl. I think I just wanted to relate to what Mr. Bason is 
trying to say here. The gentleman has got heads of cattle; he is 
given the right to graze. But to protect the minnow, those little 
fish — and I am not very familiar with the minnows that exist in 
the rivers. Is this more important than that a gentleman like Mr. 
Bason has been given a right to graze his cattle? 

Mr. WlYGUL. Yes, I think there are two separate questions that 
are raised there. Representative. Eirst is that yes, in the judgment 
of the people of the United States who strongly support and con- 
tinue to support the Endangered Species Act, protection of species, 
including minnows, protection of that whole complex of biological 
diversity that is represented by endangered species, is critically im- 
portant. 

Now, nobody wants to put anybody out of business, knock any- 
body out of a living or anything like that. But where those things 
run into irreversible conflict, yes, you do have to act to protect 
those species that are part of the public trust, that belong to the 
citizens of the United States. 

My second point is that grazing on public lands is a privilege 
which is subject to regulation by the landowner, which is the Eed- 
eral Government, which acts on behalf of the people of the United 
States, and regulation to protect other resources is appropriate in 
that situation. 

Mr. Ealeomavaega. Well, I think the problem that we have 
here, we have NEPA, we have ELPMA, we have EPA, we have 
ESA, we have Clean Water Act, Clean Air Act, I think with all 
good and sincere intentions. But now we end up with 232 lawsuits. 
To me, that gives me a clear indication that something is wrong 
here, either the agencies responsible for the enforcement of the 
law, or maybe we here in the Congress have not done our part in 
specifying or providing for the appropriate language so that the law 
could be properly administered or enforced. 

And I just wanted to share that concern with you gentlemen. 
Hopefully, I suppose we are all looking for the balance. How can 
we strike a balance between the minnows and Mr. Bason and his 
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grazing cattle and among others who sincerely are trying to make 
a living providing for the consumption demands of the American 
public? 

I don’t know if we consume minnows, but I just wanted to see 
what are we going to do in trying to strike a balance in this. I just 
wanted to share that concern with you gentlemen. 

Thank you, Mr. Chairman. My time is up. 

Mr. POMBO. Mr. Hayworth. 

Mr. Hayworth. Thank you, Mr. Chairman. I’d like to thank 
members of the panel, especially my friends and fellow Arizonans 
who are here today. 

Mr. Bason, I am with you. I don’t like to hear about that fellow 
named “Not Me.” Mr. Hutchinson, I appreciate your comments. I 
think, based on my own personal observation, I think I would cease 
characterizing some of these groups as “environmental.” I think, 
sadly, what we have seen now is the rise of a form of legal action 
that really comes under the heading, the new prohibitionists. 

Contrary to the protestations we have just heard from Mr. 
Wiygul, the perception of many ranchers in Arizona and really 
throughout the Southwest is that people are bound and determined 
to put them out of business. And, in fact, we have now the rise of 
the new prohibitionists, made manifest here by some of the com- 
ments and the delving into “legal mechanics” about lawsuits and 
the micromanagement of what transpires in court and legal tactics. 

Mr. Wiygul, how many lawsuits have been filed by you person- 
ally or by the organizations you represent? 

Mr. Wiygul. Are you talking about 

Mr. Hayworth. I am asking how many lawsuits like these, deal- 
ing with endangered species and dealing with riparian areas. How 
many lawsuits have you filed in this area, sir? 

Mr. Wiygul. In the desert Southwest? 

Mr. Hayworth. Yes, sir. 

Mr. Wiygul. One. 

Mr. Hayworth. OK. How many lawsuits in general dealing with 
the ESA and cattle ranching have been filed? 

Mr. Wiygul. My estimate in the desert Southwest would be. I’m 
sure, 50 to 100. 

Mr. Hayworth. Who pays the legal bills of your organization? 

Mr. Wiygul. In the case of the Earth Justice Legal Defense 
Fund, the folks that I represent, about roughly 80 percent of that 
is paid by donations from individuals. I would say down to 12 per- 
cent from foundations, I think about 2 percent from court-awarded 
attorneys’ fees, and the rest from miscellaneous sources. 

Mr. Hayworth. Does the Federal Government pay any part of 
that? 

Mr. Wiygul. To the extent that any attorneys’ fees or costs are 
awarded under the Endangered Species Act, those come from the 
Federal Treasury, yes. 

Mr. Hayworth. I’ve heard a lot of people talk about balance in 
this room, and I think that a lot of people would like to see some 
balance. 

Let me turn to Dr. Ohmart. Thank you for coming, sir. Let me 
turn to your photographic evidence you offer here. Could you offer 
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a little more detail on these two pictures. Are they from the exact 
same location years later, or are they downstream? 

Dr. Ohmart. The photograph taken on the right was taken by an 
employee of Arizona Game and Fish Department on the San Pedro 
River. The photograph taken on the left, the one with green trees 
in it, was taken June 1995 by an employee of mine who I requested 
to go out to take the photograph on the right to try to find that 
same spot with a picture of domestic livestock, if possible. This is 
eight and a half years after. 

But our data on the Colorado River show a mean growth rate of 
cottonwoods of ten vertical feet a year. If you assume the San 
Pedro is colder, the growing season is shorter, so if we say, OK, 
let’s assume six vertical feet a year, 8 years of exclusion, you’ve 48 
feet. 

Mr. Hayworth. But to your best knowledge, that was taken from 
the exact same vantage point from the bridge? 

Dr. Ohmart. It’s the exact same vantage point. I have been there 
myself two or three times. 

Mr. Hayworth. I think a subsequent panel will show some inter- 
esting photographic evidence as well. Dr. Ohmart, compared to the 
late 1800’s, early 1900’s, roughly a century ago, how many cattle 
do you now believe are grazing in the Southwest, specifically Ari- 
zona and New Mexico? 

Dr. Ohmart. I don’t have the exact numbers. If one goes back to 
the historical literature, they estimated in the 1890’s, that there 
was as high as a million to 1.5 million head of domestic livestock 
grazing in Arizona. Of course, in the drought of 1893, it was re- 
ported that 30 to 70 percent of those animals died. Today, I am 
sure there is a lot less than that, but I don’t have the exact num- 
ber. 

Mr. Hayworth. According to the figures that I have, you had 
about 1.5 million head in Arizona 100 years ago, about 2 million 
head in New Mexico. So 3.5 million head of cattle. Now there is 
about 15 percent of that, according to my math, about 415,000 
total. 

If that’s the case, why do we pin all the destruction on the cattle? 
If the numbers are decreasing, why would we say there is such 
subsequent destruction of riparian areas, if there are fewer head of 
cattle? 

Dr. Ohmart. I think if one looks at the data sets that we looked 
at going through the Governor’s technical committee, there are 
many stressors to riparian habitats. The three to stressors in the 
State of Arizona are — one of them is domestic livestock grazing, be- 
cause it is ubiquitous. Another is water management activities, 
dams, reservoirs, riprapping, this type of thing. A third one is 
ground water pumping. 

Now, domestic livestock, I think when their numbers were really 
high in the late 1800’s, had a tremendous impact on riparian habi- 
tats. Their numbers died off because of drought. Then we had very 
wet years there. In fact, in 1905, the Salton Sink became the 
Salton Sea because of flooding in the Colorado River. We had very 
wet years. We had good productivity. Cattle numbers came back, 
maybe in fewer numbers than what they were prior to the heavy 
grazing in the late 1800’s. 
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But one of the problems is that once you put cattle out there in 
an allotment and you don’t have any kind of management plan or 
any way to regulate or move those animals, they all go to the ripar- 
ian areas. Their ancestral stock was old-world riparian livestock. 
So the minute we brought them here to the West, they went to the 
riparian areas. 

And you’d have to be a fool out there in Arizona, as you and I 
know very well, when it gets 110 to 115 degrees, if I’m out there 
in an allotment. I’m going to be in the riparian area. That’s where 
the food is, that’s where the water is, that’s where the shade is. 

So they concentrate there throughout the growing season. The ri- 
parian areas never have an opportunity to store energy, grow, set 
seed, and do their thing. So we have this basic problem of the ani- 
mals staying concentrated there and not getting out unless some- 
one takes and moves them out by horseback or whatever. 

Mr. Hayworth. I see my time is up. I thank you, Mr. Chairman. 

Mr. POMBO. Mr. Underwood. 

Mr. Underwood. Thank you, Mr. Chairman. 

Given the inordinate number of lawsuits that all this 
contentiousness has generated, ultimately, I think, for most of us 
here, the members of the Resources Committee, we are really try- 
ing to find lessons in terms of suggestions for legislation. And it is 
very easy, in the course of these hearings, to, in a sense, almost 
have stereotypic views of what’s going on. 

You have people who are utilizing public lands and who are 
sometimes characterized as exploiters of the public trust, people 
who are not mindful of the value of the public lands for the public 
in general. You have strong environmentalists, activism. I have 
had some personal experience with that, which I think people come 
in and are very active and file lawsuits and absolutely do not con- 
sult anybody in the local community. They may have one or two 
people active in the local community and the community in general 
may feel one way, but the activism goes on regardless. 

And we also have the issue of how this is being dealt with by 
the Federal agencies and perhaps there is some defect in the legis- 
lation itself. I think I would go back to my friend from American 
Samoa’s comment in trying to figure out if there’s some kind of les- 
son that we can learn from this. Is it inevitable that we will con- 
tinue to attempt to resolve these issues through the courts? 

I know that we will not get anyone to acknowledge that the envi- 
ronmentalists have gone haywire and will file any kind of lawsuit 
at the drop of the hat to foist their nefarious agenda at every turn. 
I don’t think we’ll get them to acknowledge that, and we’re cer- 
tainly not going to get the people who graze cattle to acknowledge 
that they are somehow rapacious in their attitudes toward the pub- 
lic lands which, in fact, sustain their livelihood. 

So, given that, are we left to blame mismanagers, mismanage- 
ment in the Federal agencies. Had they conducted their business 
in some other way or had the law been more specific in the manner 
in which they conduct their business, that much of this 
contentiousness could be avoided? Could some of this be mitigated 
or is there just something that — I guess the characterization I get 
from the cattle grazers is that everything was moving along rel- 
atively well until the Federal agencies all of a sudden became very 
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difficult to deal with for some unknown reason. And then the un- 
known reason, I guess, is spurred to action by court action by envi- 
ronmentalist groups. 

So what I would like to hear is, is there any element along this 
process, is there anything that can be done for improving or re- 
vamping the legislation or the consultation process, or moving the 
process a little bit downward in terms of local decisionmaking, so 
that this kind of — ^well, maybe the intent of the Endangered Spe- 
cies Act is to keep attorneys like Mr. Wiygul employed forever, I 
don’t know. 

But is there some way that some suggestion can be made regard- 
ing a kind of a summative view of this? I would be happy to hear 
from Mr. Bason and Mr. Hutchinson and Mr. Wiygul on this. 

Mr. Bason. Well, I’ll respond at first. The Endangered Species 
Act is fatally flawed. This is from the bar at Hillsboro. We are ex- 
perts there at everything. If you want to know about Iran or what- 
ever, we know everything in Hillsboro. It is fatally flawed because 
only the human species has the gall to think that we can freeze 
time. We all think in our lifespan we are going to freeze time. This 
species, it is going to be there, it is going to get more. 

The way I was taught in school, all species run their course and 
new ones come on. If we are going to freeze time for every one of 
these species we have out here, including putting the grizzly back 
in New Mexico — we’re going to do that too — ^what about the new 
species that are trying to come along that have adapted to 270 mil- 
lion people. I use as an example the peregrine falcon in New York 
that is eating the pigeons and living a great life; it has adapted. 

Under the way this law is set up, we are going to freeze time. 
We are smart enough in this room to say we are going to freeze 
everything where it is. And we can’t do it. The way I was raised 
and the way I work, if you get stuck in the mud, you get out. If 
the roof leaks, you fix it. You cannot freeze time. But we all want 
to under this Endangered Species Act. 

There is nobody loves animals and insects and birds more than 
the people out on the land. We can tell you all about them and 
have names for them. But until we actually go back and touch the 
Endangered Species Act and make it more practical, you are going 
to have this constant fight where you are expecting the individual 
landowners — and you can talk about public lands all you want, but 
the individual landowner out there is who’s keeping the waters up, 
who’s keeping the salt and the minerals and everything out for all 
these endangered species — you are going to force him out of busi- 
ness. 

And what is going to happen? Somebody needs to take a long 
look at this. You cannot freeze time. As we sit here right now, peo- 
ple are making babies in the United States. We have to acknowl- 
edge the facts. So I feel strongly that you have to go back to the 
Endangered Species Act and make it into a practical, working law. 
And that’s my 

Mr. Underwood. I’ll ask you your comments on Iran later. 

Mr. Bason. OK. 

[Laughter.] 

Mr. Underwood. Mr. Hutchinson. 
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Mr. Hutchinson. Mr. Chairman and Representative Underwood, 
I think there are some solutions, and I think the construction of 
the Act just as it is right now provides many of those solutions. Un- 
fortunately, people are not given the opportunity or access to those 
resolutions. 

Under section 7 of the Endangered Species Act, when an agency 
does go to that formal consultation level, a permittee is given ac- 
cess to that description of an alternative for a prudent measure to 
take care of that species. Now, that’s supposed to take place. 

And as an applicant — and that’s the language in the Act — as an 
applicant, he is supposed to be at the table during that section 7 
consultation taking a look at the biological information about the 
species, its habitat, and its needs; and then being able to say, well, 
gee, we can take care of that, we can do this in our management 
scheme, and coming up with alternatives. 

However, that does not lend to a one-size-fits-all decision that 
comes out of a Federal court. And the judge is not going to spend 
the time to individually go through every single allotment alleged 
to be out of compliance and do that type of consultation process. 
And it certainly can’t be expected of the Federal courts that are al- 
ready overburdened with that. 

But what I am saying is the processes are out there. The Federal 
agencies are not allowing those to take place, and certainly, the 
litigation is an obstacle for implementation of those processes. 

Mr. Underwood. If the chairman will allow. 

Mr. PoMBO. Go ahead. 

Mr. WiYGUL. I’ll try to be as brief as I can, although. Representa- 
tive, let me say initially that if I had counted on the Endangered 
Species Act to keep employed. I’d be a lot skinnier than I am right 
now. 

I think that there are two really important points to get across 
here. One is that I think the best way to prevent litigation under 
the Endangered Species Act to prevent what have been called train 
wrecks in some other context is to make sure that that Act is com- 
plied with on the front end of the Federal lands management proc- 
ess and not on the back end. 

The reason we found ourselves in a lawsuit like the Forest 
Guardians lawsuit that’s been talked about here was because we 
had biological proof which was very sound and which I felt very 
comfortable going into court with that continued grazing in those 
species’ habitats and in riparian areas was going to push them to- 
ward the brink of extinction. 

If that had been addressed earlier, I don’t think we would have 
found ourselves in that situation. 

Now, I was taught that the best way to be respectful to folks is 
to tell them what you think is the truth. So I am going to air a 
perhaps unpopular opinion in this room, which is that I think the 
Endangered Species Act works well now and has flexibility built 
into it right now. That has been my experience as an attorney and 
as a litigator. There is a great deal of agency discretion in the ad- 
ministration that is built into it, and I do not believe that weak- 
ening any of the protections of the Act is called for, for any reason. 
The best way to deal with the litigation under the Endangered Spe- 
cies Act is to enforce it up front. 
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Mr. Underwood. Thank you very much for those responses. If 
I will, Mr. Chairman, my only experience with the Endangered 
Species Act and its application has been an unhappy one. To some 
extent, your comments regarding the fact that it should be enforced 
up front, and going back to Mr. Hutchinson’s comments about the 
consultative end of it, in our particular experience, we felt very 
strongly that a course of action had been decided in advance and 
then consultation then occurs. And that somehow or other, we were 
always missing the timelines and that there was something proce- 
durally that always seemed to be amiss. And it seemed like, you 
know, some people were in the know; and the rest, who were di- 
rectly affected, were not in the know. 

And that may call for some legislative fix, but certainly it is not 
meant — none of these comments that I personally make are to be 
described as out of sync with the intent of the Endangered Species 
Act, but certainly the way in which it has been applied and the 
lack of consultation. It is abominable. In almost every instance that 
I have had to deal with, with the application of this law, it seemed 
like we were always out of sync with the processes and that a deci- 
sion, in fact, had been made prior to consultation, and consultation 
was simply a pro forma process to prove that they had obeyed it. 
Thank you. 

Mr. PoMBO. Mrs. Chenoweth. 

Mrs. Chenoweth. Thank you, Mr. Chairman. I do have some 
questions. 

I wanted to ask Dr. Ohmart, the pictures that you show here are 
very interesting. Once again for the record, are they taken from ex- 
actly the same place because the angles are different, I know that. 
But are they taken from exactly the same place? 

Dr. Ohmart. Yes, ma’am. They are taken exactly from the same 
place. I didn’t take either photo, but I have been there, I have 
checked it out and they are definitely repeat photographs 10 years 
apart, but only eight and a half years of exclusion. 

Mrs. Chenoweth. It appears. Doctor, that the photo that was 
taken eight and a half years later was taken in the springtime 
judging from 

Dr. Ohmart. They were both taken in June, one in June 1985, 
this one in June 1995. 

Mrs. Chenoweth. OK. The reason I question is that there are 
power lines going through the photo eight and a half years later. 

Dr. Ohmart. Right. Two things have changed in the photograph 
on the left. One is a new power line went in, two is over the past 
20 years, the mean base flow of the San Pedro River has declined 
because of ground water pumping. So it’s not the river it was 20 
years ago as far as 

Mrs. Chenoweth. Declined because of ground water 

Dr. Ohmart. Ground water pumping. 

Mrs. Chenoweth. [continuing] for the metropolitan areas. 

Dr. Ohmart. For Ft. Huachuca and for Sierra Vista in southern 
Arizona. 

Mrs. Chenoweth. I see. OK, Doctor, thank you. 

Mr. Wiygul, I wanted to try to understand this whole thing a lit- 
tle bit better with the stipulated lawsuit, because part of the rea- 
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son for this hearing is the implementation of the Endangered Spe- 
cies Act. 

Let me get this straight. In 1997, two lawsuits were filed by cit- 
izen groups because they said there was a failure on the part of 
the Forest Service to employ proper consultation, that is, site-spe- 
cific consultation. And then the lawsuits were joined, right? 

Mr. WiYGUL. Yes, ma’am, the lawsuits were joined. There were 
more claims than the consultation claim. 

Mrs. Chenoweth. Now, it was recognized by everyone — the 
court, you, everyone — that the site-specific consultation would be 
finished by July 1998, right? 

Mr. WiYGUL. There are two points there. At the time those law- 
suits were filed, actually, a broader consultation on the entire re- 
gion had never been completed, completed after the suits were 
filed. 

Mrs. Chenoweth. But it was 

Mr. WiYGUL. The Forest Service was — I’m sorry. 

Mrs. Chenoweth. The fact was made known to all of the liti- 
gants that site-specific consultations were going on at the time that 
the suits were joined and that they would be completed by July 
1998. 

Mr. WiYGUL. At the time those suits were filed, no, I don’t be- 
lieve that was available. That happened after the suits were filed 
and after regional consultation. 

Mrs. Chenoweth. So there was a hearing in April 1998 request- 
ing a preliminary injunction. 

Mr. WiYGUL. Yes, ma’am. 

Mrs. Chenoweth. So, in April you requested the preliminary in- 
junction enjoining grazing on the affected allotment, and that was 
2 months before. 

Mr. WiYGUL. In riparian areas, yes. 

Mrs. Chenoweth. OK, 2 months before. 

Mr. WiYGUL. I think it’s important to remember. Representative 
Chenoweth, that the goal of finishing site-specific consultations on 
these allotments on the part of the Forest Service and the Fish and 
Wildlife Service was explicitly phrased in hortatory and aspira- 
tional terms. And if they had not made that date, there was no rea- 
son they couldn’t continue consulting as long as they wanted. 

Mrs. Chenoweth. Of course, they didn’t have a chance to make 
the date, did they, because you entered into a stipulated agreement 
without the cattlemen and the judge would not agree, correct? Be- 
cause the cattlemen were not part of the stipulated agreement. And 
then you entered into a settlement agreement which doesn’t take 
the court’s agreement. 

So then the judge went on to say that the fact that the agree- 
ment actually — I mean, the judge actually said that the agreement 
exceeded the requirements of the ESA, but he had to decide that 
that didn’t violate the ESA. 

Mr. WiYGUL. With due respect, ma’am. I’d have to say that the 
judge did not say that it exceeded the requirements of the Endan- 
gered Species Act. He said even if it did, that’s not necessarily 
against the law. And he said that in the context of rejecting a re- 
quest to block the implementation of that settlement agreement. 
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The interveners, the folks in the Cattle Growers Association, had 
the opportunity to go ahead and ask for an injunction or appeal 
that order, and they chose not to take that opportunity. 

Mrs. Chenoweth. And this was a hearing on the settlement and 
the judge — we are both talking about the hearing on the settle- 
ment. 

Mr. WiYGUL. Yes, ma’am. 

Mrs. Chenoweth. And the settlement agreement. And the judge 
wrote, and I quote, the fact that the agreement may exceed the re- 
quirements of the ESA does not mean it violates the ESA, end 
quote. That is correct, right? 

Mr. WiYGUL. Right. He said it may exceed the requirements. 

Mrs. Chenoweth. OK. There was a question asked earlier about 
attorneys’ fees. And isn’t it true that there has been 101 cases filed 
under the ESA in the last 10 years, and that the attorneys’ fees 
that have been awarded range all the way from $1,000 to 
$3,500,000? 

Mr. WiYGUL. I don’t know if the number — I assume there have 
been at least that many cases, and the range of attorneys’ fees 
sounds about correct. I think it’s important to put that number in 
context. That $3.5 million is about what, say, three partners at 
Skadden, Arps, Slate, Meagher and Flom made in the course of the 
past year. 

The amount that is awarded in attorneys’ fees under the Endan- 
gered Species Act is not anywhere close to what the private bar 
gets for doing cases of similar complexity. 

Mrs. Chenoweth. Well, $3.5 million for one of the cases is pretty 
good fees. 

Mr. WiYGUL. It’s a lot for three folks in a private law firm to 
make, too. 

Mrs. Chenoweth. Thank you very much. 

Mr. WiYGUL. Thank you. 

Mr. PoMBO. Mr. Shadegg. 

Mr. Shadegg. Thank you, Mr. Chairman. 

Mr. Wiygul, let me just go back, because I want to clarify this 
and I am a little confused. My understanding is that in 1996 and 
1997, the Forest Service did engage in consultation on the region- 
wide plan, that is, the overall plan. That’s correct, is it not? 

Mr. Wiygul. That is, I believe, correct, yes. 

Mr. Shadegg. And then the issue was that there had not been 
consultation on each of the individual allotments, is that right? 

Mr. Wiygul. That was one of the issues in the lawsuit. At the 
time the lawsuit was filed, the regional consultation had not been 
completed. It was right about that same time, if I’m not mistaken. 

Mr. Shadegg. Well, on that point, both the Justice Department 
and the Forest Service contradict you. Both of them in written tes- 
timony, written statements submitted to us, say that the region- 
wide consultation had been completed. 

Mr. Wiygul. As of what date? 

Mr. Shadegg. As of December 1997. 

Mr. Wiygul. Right. I think the suit was filed, maybe a week or 
something before that. 

Mr. Shadegg. OK. 
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Mr. WlYGUL. I’m not sure that the discrepancy in dates here is 
significant. 

Mr. Shadegg. ok. So you are saying for 1996 and 1997, the re- 
gionwide consultation had been going on, there had been an overall 
discussion. Just before the end of that, you file your lawsuit, and 
at that time allege that there had not been the site-specific con- 
sultation. 

Mr. WiYGUL. Right. We didn’t know it was just before the end 
of that process, which had been going on for something 
approaching 

Mr. Shadegg. Two years. 

Mr. WlYGUL. I guess, 18 months, 2 years at that point. The other 
point that I think is worth making is that the other claims in that 
lawsuit were not only did consultation not take place, but that the 
practices of continuing to graze in many of these riparian areas 
were resulting in substantive, if you will, violations of the Endan- 
gered Species Act by pushing these species toward extinction. 

Mr. Shadegg. Yes, and that’s fair. Let me just go back for a 
minute. This is technical, and I want to just stay on it for a minute 
and then get onto some broader issues. But isn’t there a problem 
with the Endangered Species Act in that the minute a species is 
listed, there can not have been consultation unless you knew it 
ahead of time, and yet there can be an injunction immediately. You 
can stop the use of the land and there is no waiting period, no time 
period during which, once a species is listed, you can continue to 
use the land while you conduct the consultation. And isn’t that an 
inherent problem raised by your lawsuit with the Act that ought 
to be fixed? 

Mr. WlYGUL. I don’t think that’s raised by this lawsuit, because 
these species have been listed for some time now. I think the point 
that an injunction would automatically be issued on that, I think 
you’d still have to prove the things one would ordinarily have to 
prove in that context to make that happen. So I think that, in my 
view, there is enough discretion in the courts there to prevent any 
kind of 

Mr. Shadegg. You are not confident you’d get the injunction the 
day the species was listed, that’s all you’re saying? 

Mr. WlYGUL. I’m not very confident about that. Representative. 

Mr. Shadegg. OK. Let me turn to a broader scope of issues, and 
let me begin by thanking all the members of the panel, and again, 
as my colleague, Mr. Hayworth did, thanking particularly the Ari- 
zonans for coming. I appreciate your being here. 

I want to ask particularly Mr. Wiygul and Dr. Ohmart if you 
think that the proper goal should be to ban all grazing in the 
southwestern United States because of the nature of the south- 
western United States and the nature of grazing. My time is short, 
if you could answer that fairly quickly. 

Mr. Wiygul. Sure. I will answer briefly and let Dr. Ohmart say 
that. I don’t speak for any organization on this. To the extent that 
livestock grazing can take place in a manner that’s compatible with 
protection of other resources in the law, than it’s something that 
could be considered as a use of public lands. 

Mr. Shadegg. So you are not generically against all grazing. If 
it can be done in a way that protects species, that’s OK with you. 
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Mr. WlYGUL. I keep an open mind on things. 

Mr. Shadegg. Dr. Ohmart, where are you? 

Dr. Ohmart. I have always maintained that domestic livestock 
grazing should occur on public lands as long as it is not creating 
resource damage or, for example, in these particular streams, we’ve 
got species of fish and species of birds that are in dire trouble. And 
there, I think the only way we are going to help them is by total 
exclusion. 

Mr. Shadegg. Mr. Hutchinson said that it was a question of tim- 
ing and intensity, rather than total removal. Do you agree with 
that? 

Dr. Ohmart. I have looked at this issue a number of times and 
have data from the field on it. And we took a stream. Date Creek, 
near Wickenburg, and we grazed it only in the non-growing season 
for 20-some odd years, 24 or 25 years. I could have accomplished 
exactly the same thing that we have accomplished there in 24 or 
25 years in about 7 or 8 years. So you increase the healing period 
by four to five times, depending upon how early you begin to graze 
it in the fall and how late you graze it in the spring. 

So, unfortunately, we should have started 20, 25 years ago to 
start better management on riparian areas, but the Forest Service 
was slow to enforce regulations, BLM has been slow to enforce reg- 
ulations. You know, we have a number of neotropical migrant birds 
that are in dire trouble. 

Mr. Shadegg. Unfortunately, I am going to run out of time. I do 
want to say, Mr. Bason, that I agree with you. I think we have a 
serious problem here, both in that the Act attempts to freeze time 
or pretend that man can control the entire environment and restore 
habitats or species that have long since disappeared. But even 
worse than that, my constituents believe the Endangered Species 
Act was designed to protect species which are in danger of becom- 
ing extinct on the Earth, gone. 

And yet, the language of the Act actually says that it protects 
them wherever they once appeared, no matter how briefly or for 
what reason. And we have, I think, several species of fish that are 
creating problems in southern Arizona where those species came 
forward for a brief period of time into that area, we can identify 
they were there for a brief period of time, but now we are going 
to protect for them. And where those same species of fish, you will 
go south of the border in Mexico and there are a plentitude. We 
have the pygmy owl, a similar circumstance. And I am a little bit 
worried about that. 

I guess I have a lot more questions, but we have run out of time, 
and hopefully will get a second round either with this panel or the 
next. 

Mr. POMBO. Mr. Duncan. 

Mr. Duncan. Thank you, Mr. Chairman. I want to say first of 
all that I apologize that I had other meetings that prevented me 
from hearing the testimony of the witnesses. I apologize if I cover 
something or ask about something that’s already been covered. 

But I have a 1996 report that is 2 years old that says since 1973 
only 27 species have been removed from the Endangered Species 
lists and seven of those were delisted because they went extinct. 
Nine of them, according to the Eish and Wildlife Service, were data 
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errors, which means they never should have been listed in the first 
place. The FWS claims to have recovered the remaining 11 species, 
but not one of them was saved by the ESA. And it goes on to ex- 
plain that. 

Is that true? Are we doing better now, or are we basically in the 
same position as this report from 2 years ago? 

Mr. Hutchinson. Mr. Chairman and Representative Duncan, I 
have contended the same thing about the Mexican Spotted Owl, 
that it has been listed in error. And you weren’t here maybe for 
my oral testimony at the beginning, but the Supreme Court took 
a look at the issue of land and resource management plans as 
being action forcing or not. The Supreme Court said no, they are 
not action forcing. 

The reason I am getting to this is a lot of these suits have been 
brought, and a lot of listings have been created, due to Forest plans 
in and of themselves. The primary reason that the Mexican Spotted 
Owl was listed was because the Forest plans said that the forest 
would be harvested in a shelterwood manner. 

Well, what was stated in the Forest plans and what was taking 
place on the ground were two different things. In fact, the Forest 
Service had taken this sensitive species, which had become sen- 
sitive because it had been portrayed in the press in the Northwest, 
is the reason it became sensitive. Not biologically sensitive; it had 
become politically sensitive. 

So the Forest planning, in and of itself, became the issue. And 
so we are back to this situation of whether or not species are get- 
ting listed because they are actually in danger or not. I sit on the 
Mexican Spotted Owl Upper Gilo Working Group for the recovery 
planning. It is a very difficult position for me because I look at the 
biology of the owl, and I look at the situation and I say we are los- 
ing more habitat for the Mexican Spotted Owl due to catastrophic 
wildfire. We have lost more nesting and roosting sites in the last 
10 years to catastrophic wildfire than in the entire history of log- 
ging in the Southwest. 

Mr. Duncan. Well, many people have said for a long time that 
this Act has been driven far more by politics and emotion than it 
has been by science or biology. But let me read another statement. 
This is from The Washington Times quoting a report that they 
wrote about in an editorial about 3 years ago. 

It says “The government has no idea of the true cost of the En- 
dangered Species program. Thought unmeasured, the costs of im- 
plementing the Act as currently written are in the multibillions. 
Yet in over 20 years, not a single endangered species has legiti- 
mately been recovered and delisted as a result of the Endangered 
Species Act.” 

Does anybody on this panel have an idea of how much we’ve 
spent or how much the Endangered Species Act has cost us? Is this 
a wild estimate that they have here that says it has cost us in the 
multibillions? Is that true? 

Mr. Hutchinson. I’d say it’s underestimated. 

Mr. Duncan. Underestimated. I see that my time is about to ex- 
pire. Let me just go to Mr. Bason. I read in your testimony, you 
say, “the radical environmentalists have no regard for the families 
or rural economies, which they will kill if their suits are successful 
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and their agenda has nothing to do with the protection of any en- 
dangered species or the environment.” 

What, Mr. Bason, do you feel is their agenda? What many people 
around the country have started to notice is that the environmental 
movement has gone so far to the left and it is being dominated by 
very wealthy people who can insulate themselves from the harm 
that they do, because it doesn’t really matter to them if they kill 
jobs or drive prices up. Yet there are many poor and working peo- 
ple who are being harmed greatly by this movement now. 

And what I am wondering about is what do you mean — or if you 
say their agenda has nothing to do with the protection of any en- 
dangered species, what do you think their agenda is at this point? 

Mr. Bason. I felt till lately that their agenda was to drive all 
livestock off the land permanently in Arizona and New Mexico. But 
I’ve changed my mind. They want at least one or two cows out 
there, so they can blame every one of these things on it. 

In our case of this lawsuit that we are talking about, if they com- 
pletely exclude the livestock off of the 60-something allotments that 
have finally trimmed down to 23 allotments, no one is addressing 
the elk. If there wasn’t a cow out there, when you have 1500 elk 
come by, they are going to pound on those little minnows just like 
a cow does. It is completely out of line. 

Any thinking person that’s got common sense and knows wheth- 
er to pick up a screwdriver or pick up a hammer, knows that you 
cannot do what they are trying to do here. You cannot do this. You 
have to have some other agenda there. 

So I always felt it was to get the livestock off of our land com- 
pletely. But now I know they’ve got to have one or two cows out 
there, because they’ve got to have somebody to blame all this on. 
From global warming right on down, you’ve got to have a cow to 
blame it on. 

I’d like to yield to my colleague who is not here, Sam Donaldson, 
who has ranches in New Mexico, and you know his political bent. 
On Sixty Minutes, his own program, they asked him what would 
you do if an endangered wolf got there with your sheep, and he told 
them what he would do. 

Why in the world does any person in here, any person think that 
if you were at your house and it’s five o’clock at night and there’s 
no one around and you lift up this little board and there’s a little 
six-legged creature that says please don’t kill me because I’m the 
last in the world. Let the government come control your land free, 
which is what the Endangered Species does, and you have an axe 
in your hand and you’re looking at your grandson over there, what 
are you going to do? 

You are going to do exactly what Sam Donaldson said he would 
do. I know that; I have fought it. I have had the Forest Guardians 
have a meeting of 4 days right in the middle of my allotment, so 
they could walk out and make comments in June after a 5-day 
drought, I mean a 5-year drought. I know. I am there on the battle 
lines. I know what I’m talking about. 

I don’t know what the final agenda is, but it has nothing to do 
with those endangered species, because when I went to school, 
there were 200 or 300 endangered species that go out every day in 
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the world, every day. Some of the new have to have room to come 
in. 

I wanted to come up here and file suit on those little frogs that 
had six legs over here in Minnesota and claim that they are a new 
endangered species and everybody has to get out of Minnesota. It’s 
gone crazy. And that’s what I mean by the fact that you’ve got to 
come to a balance in this. 

Don’t ask me another question. 

Mr. Duncan. Well, all I can say is these rich people who grew 
up in the cities and who come out once every couple of months into 
the woods and think of themselves as great outdoorsmen, look at 
things totally different from people like you who have lived on the 
land and on the farms all your lives. I appreciate what you have 
done for this country over the years, you and people like you, be- 
cause you built this nation. 

And if we do away with private property and if we do away with 
ranching and farming in this country, then we’re going to live to 
regret it one day, I can tell you that. 

Mr. Bason. I appreciate that comment and the time. I want to 
tell everyone that I am so grateful that Jurassic Park is not true, 
because if they can clone a dinosaur, this whole country is poten- 
tially habitat. 

Mr. POMBO. Mr. Farr, do you have additional questions? 

Mr. Farr. Just a quick one. Thank you, Mr. Chairman. 

You know, I think this is all about value. You are interested in 
bottom line for ranching. A week ago today, I was sitting on the 
hillside, private land, in Big Sur and I was looking at a California 
condor that had been reintroduced. It was pretty exciting. I had 
never seen one before and I had grown up in that area. 

When I walked off the hill I went down to a restaurant and in 
the restaurant everybody was talking about the condors, seeing the 
condors. And the owner of the restaurant came up and said thank 
you for helping preserve the condors and improving my business. 

So why do you want to protect habitat? You were talking about 
the fact that the species may come back. Well, in Big Sur, the habi- 
tat has been protected — this is on the coast of California. There are 
five reintroduced condors and hopefully they are going to make it. 
And you know what? When they make it, business is going to in- 
crease. The hotels and the restaurants are going to have more peo- 
ple in them. 

So I think that is creating value and I believe that there is bal- 
ance here. Unfortunately what happens in a lot of these hearings 
is we invite you to give us a message, and then we kill the mes- 
senger, rather than trying to get to the real issue. 

Dr. Ohmart, I am really impressed with the way you approached 
this. If you want to use Mr. Hayworth’s analogy about cattle, how 
many cattle are there today versus historically? We could take his- 
torical Southern California and compare the cattle herds in South- 
ern California today. The only difference is a place called Los Ange- 
les. It developed around what limited water there was and there 
was no room for cattle. 

Is there a way to have both cattle grazing and protection of the 
riparian areas? Can this balance be established and has it been es- 
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tablished anywhere in Arizona? Do cattlemen work with you and 
the University in trying to establish these things? 

Dr. Ohmart. I must confess I don’t have very many permittees 
that work with me. I work with about three permittees. Because 
generally, my first advice to a permittee is let’s get the cows off the 
riparian area, let’s get it rehealed, give it a jump start if we need 
to with plantings of willows or whatever we need to do to get the 
woody rooted element in there, and then we’ll bring the cattle back 
slowly. 

Mr. Farr. And that hasn’t been done yet? 

Dr. Ohmart. Well, I am working on one Forest Service allotment 
on the Prescott National Forest and the permittee removed his 
cows from three and a half miles of the Verde River near 
Perkinsville. Immediately, the Forest Service came in and said 
that’s great, we’re going to keep the cows off, and when our team 
is ready, we’ll bring the cows back on. So I don’t know if we’ll ever 
get cows back on there, but I think if I’d have had 5 to 7 years, 
we could have started grazing that riparian area. 

Mr. Farr. Professionally, do you believe that that’s possible, to 
bring the riparian areas back and then allow for grazing, through 
management, as Mr. Skeen talked about, where you provide some 
offsite watering holes and things like that? 

Dr. Ohmart. I firmly believe that. And he had a grant from our 
state land and water group for $75,000 for us to build off-stream 
waters. He has the water right and everything. The Forest Service 
never 

Mr. Farr. You mentioned the State. Let me ask a question here, 
because Mr. Bason talked about the fact that 

Mr. Shadegg. Mr. Farr, let him finish his sentence. He said, “the 
Forest Service never,” and I would like to hear the end of the sen- 
tence. 

Dr. Ohmart. The Forest Service never finished the planning 
process, so the gentleman lost that money and the opportunity to 
develop upland waters for his upland habitats. As a consequence 
of this, we are kind of stuck, if you would, between, I think, good 
common sense and Forest Service policy. 

Mr. Farr. Well, I appreciate your approach to it. I hope the Com- 
mittee will call upon your good common sense way of looking at it. 

Mr. Bason said that the private lands that have water on them 
are being developed. And so what happens is that the public lands 
that have riparian areas and water on them are pressured. And the 
question is, is the State of Arizona doing proper land management 
so that the private lands will be responsible for the riparian cor- 
ridors and not just leave that responsibility up to the Federal Gov- 
ernment in federally owned lands? 

Dr. Ohmart. Our State really does very little to control develop- 
ment in riparian areas on private lands, even our State trust land. 
In 1991, EPA published that riparian habitats in the West were in 
the poorest ecological shape they have ever been in in the history 
of this country. I would say that State trust lands and riparian 
habitats even exceed that degradation level. There has not been a 
law passed to protect State trust lands in the State of Arizona 
since we became a State. 
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Mr. Farr. Well, I’d be interested in asking the Cattlemen’s Asso- 
ciation in the next panel if they’ve lobbied the legislature to try to 
get that. Because here you are coming to the Congress and beating 
up on Federal lands because we have the responsibility for main- 
taining riparian habitat, whereas other governments have that 
same responsibility but are not carrying out that responsibility. 

Dr. Ohmart. Well, they don’t have that responsibility, sir, be- 
cause we don’t have the laws, unfortunately, in our State trust 
lands. There are no laws of conservation other than just graze 
them and try to maximize the buck. 

Mr. Farr. Well, California has them. 

Mr. PoMBO. Before I go to Mr. Shadegg, Mr. Anable, would you 
like to respond to that? 

Mr. Anable. Yes, thank you, Mr. Chairman. I have heard that 
kind of statement made many times before, and I have always 
asked, where is your data to show me how that is true. It really 
defies logic. 

I submitted a map with my written testimony that depicts the 
State lands scattered throughout the State. The vast majority of 
our livestock allotments are intermingled with State, private, and 
Federal land, either BLM or used in conjunction with Forest Serv- 
ice. 

So I never have understood just how the cows that are on these 
intermingled ranches know how to beat up State land worse than 
Federal land that is not fenced separately. Granted, I am not going 
to say every piece of riparian area we have is in excellent condition. 
We have our problem areas. But I think on an average, it defies 
logic to say that State trust riparian areas are worse than the BLM 
or worse than private. 

I probably would hedge and say that there are probably better 
Forest Service riparian areas than the other three put together, 
just because of longer term concern and management. 

Mr. PoMBO. Thank you. As is the case with California in looking 
at your map, the largest landowner in Arizona is the Federal Gov- 
ernment. So it is fairly understandable why you come here. 

Mr. Shadegg. 

Mr. Shadegg. Thank you, Mr. Chairman, and I will be brief. Not 
only is the Federal Government the largest landowner in the State 
of Arizona, government is the largest landowner in the State of Ari- 
zona. I believe it is 86 percent of all land in the State of Arizona 
is owned by some level of government or another. Federal, State or 
local. That leaves very little private land. 

I will be brief, Mr. Chairman; I know you want to move on to 
the next panel. I simply want to go back quickly to Mr. Bason’s 
point. I am gravely concerned that if — well, let me state it dif- 
ferently. I believe we can, and I am pleased to hear that both Mr. 
Wiygul and Dr. Ohmart believe we can properly manage lands to 
allow the presence of cattle for grazing, doing it with some common 
sense and not over-grazing, because if we, in fact, drive all grazing 
off of these lands, I think Mr. Bason’s point is well taken. And that 
is that someone will then search for some value to that land. The 
logical value will be development and we are going to have, as Mr. 
Bason put so eloquently, a mobile home under every tree. And I 
think a mobile home under every tree is not a particularly attrac- 
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tive way to develop the rural areas of Arizona or the unpopulated 
areas of Arizona. 

So I think there is a challenge before us to try to work on this 
law to try to improve it. If, in fact, those are both taken from the 
same spot, they tell a very significant picture. I hope we can reach 
a balance. 

In that regard, one of my constituents is Joan Murphy, who lives 
in my district. She is part of an old-time Arizona family. She is a 
self-described environmentalist, rancher, and volunteer. She serves 
on the National Affairs and Legislative Committee of the Garden 
Clubs of America. And we asked her to prepare testimony. It is, I 
think, rather compelling testimony talking about this very issue: 
how do we strike a balance, how do we not ban all grazing and yet 
properly graze so that the lands are properly managed. I think it 
is good testimony, Mr. Chairman, and I would like to submit it for 
the record if I could. 

Mr. PoMBO. Without objection. 

[The information referred to may be found at end of hearing.] 

Mr. Shadegg. I guess I would like to conclude by simply saying 
that I think she has performed a great service in that through the 
Garden Clubs of America, she has brought to Arizona various 
groups and taken them out and shown them three different condi- 
tions of land: land where no grazing is allowed, land which is being 
improperly managed — overgrazed, in most instances — and then 
land which is properly grazed. 

And in doing so, demonstrated that you can make a very strong 
case that land which is not grazed at all does not stay in as good 
condition as land which is properly grazed. And it is obvious that 
land which is overgrazed is damaged in the long run, and that’s 
isn’t good. 

So I think there is a challenge before us. I guess I would also 
want to put into the record an editorial by the Arizona Republic in 
which they caution, their words, “in-your-face environmentalists,” 
to be careful about what they ask for. If they push to eliminate all 
cattle from public lands and succeed, condos might replace cows as 
private ranch land is sold. 

I agree with the Arizona Republic. I don’t want to see condos re- 
placing cows, and Mr. Bason, I share your sympathies. I am glad 
to see there is some consensus here, I think, on where we ought 
to be going in terms of goals. There may be differences in tactics. 

I do have to say I think the purpose — and I want to commend 
the chairman for this Committee hearing — we have got to, I be- 
lieve, create a better law than we currently have, because I counted 
the number of lawsuits in Arizona, and I believe it is 23 or 24, the 
vast majority of which filed either by Southwest Center for Biologi- 
cal Diversity, Forest Guardians, or Dr. Robin Silver. 

And I think it is incumbent upon us as a Congress to create a 
system where not all decisions are made by Federal judges. Mr. 
Wiygul, I was a practicing attorney before I came here, and I know 
that litigation is a lot of fun and a good way to make a living and 
I wish you well in collecting attorneys’ fees when you do right 
under the law. 

But Chip Cartwright, who used to be the forest manager in that 
region, and I had a number of conversations. And I came to under- 
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stand that his job was impossible because no matter which way he 
went on any given decision, he was going to get sued. And what 
we then do is turn the management of all these lands, whether it’s 
a Forest Service decision or a BLM decision or whatever, over to 
some Federal judge. 

And I simply don’t think that Federal judges have all the knowl- 
edge in the world and I think we have to find a more efficient sys- 
tem than the litigation system for resolving these issues. Because 
we create a structure where every time a Federal agency makes a 
decision, they get sued for it, whether it was to allow grazing or 
not allow grazing, allow trees to be cut or not allow trees to be cut. 

If we wind up with a lawsuit over that, that is an incredibly cost- 
ly and incredibly inefficient system, making a Federal judge decide 
the issue, whereas I would rather see some people with the tech- 
nical expertise that is present on this panel making those deci- 
sions. 

Thank you very much, Mr. Chairman. 

Mr. PoMBO. Mr. Faleomavaega. 

Mr. Faleomavaega. Mr. Chairman, I do have a couple more 
questions, if it is all right. Thank you. 

I have a listing here of some 237 cases that have been filed with 
the Fish and Wildlife, again on the questions of environment and 
ESA and others. I would like to ask Mr. Wiygul — and please don’t 
think I am beating on you or the others — I just wanted to get some 
information here. 

I recall you had responded saying that you have filed somewhere 
between 50 to 100 cases on behalf of your clients, especially on en- 
vironmental issues with the courts. I just want to get a more spe- 
cific number from you on this. 

Mr. Wiygul. Right. I think that the question from, I believe. 
Representative Hayworth, was how many Endangered Species Act 
suits had been filed in the Southwest Region, and my guess was, 
I don’t know, 50 or 100. I personally have, over the course of 7 or 
8 years, probably filed 30 or 40. 

Mr. Faleomavaega. OK, so I just wanted to get out of that, Mr. 
Wiygul, what percentage have been cases that you file against Fed- 
eral agencies for their lack of implementation of the provisions of 
the law? 

Mr. Wiygul. Probably 40 percent, 30 percent, 40 percent. 

Mr. Faleomavaega. The reason for my raising this is that I get 
a strong impression that, at least from the comments made earlier, 
there is nothing wrong with the law. It is just a lack of enforce- 
ment of the law that we find ourselves in court. Am I correct on 
this or am I getting the wrong impression from you gentlemen? 

Mr. Wiygul. I think in the case of the Endangered Species Act, 
I believe, particularly in some regions of the country, the problem 
is lack of application and enforcement of that statute of the front 
end of the Federal land management planning for other Federal ac- 
tion processes. 

I think it’s important to remember in the Southwest that the 
vast majority of those cases that have been filed there have been 
won by the plaintiffs, and the forum in which we play there is that 
of the Federal courts. And the Federal courts are a forum in which 
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accountability is demanded of attorneys such as myself and people 
who bring those suits. 

I do not think that the judges that we appear in front of there 
can fairly be characterized as radical environmentalists, yet they 
have ruled in favor of the plaintiffs in most of those cases. 

Mr. Faleomavaega. Well, I think in most instances judges just 
don’t want cases to come into their courts anyway. It’s just a prob- 
lem that they are being forced into a situation where they have to 
be the arbiters and they have to make a decision when issues such 
as this come before them. 

But I just wanted to get an idea from you gentlemen, all of you, 
is it really because of the problems that we have with the Federal 
agencies and their enforcement process? Is it the lack of promulga- 
tion of proper regulations based on the statute, or is it just a prob- 
lem of the law itself? This is what I am trying to get to the bottom 
of 

Mr. WiYGUL. Right. I do not believe that there is a basic problem 
with the law itself, with the exception of the fact that it needs to 
be strengthened to make sure that we protect a lot more habitat. 

Mr. Faleomavaega. Again, hearing from my colleagues, and I re- 
spect them in terms of how they feel about endangered species, we 
just had a hearing last week in Reno, Nevada on how we came 
about protecting wild horses and burros. 

This wasn’t because the legislators or our leaders here in Wash- 
ington wanted to protect wild horses and burros. It was because of 
the requests of hundreds and thousands of children from all over 
the country. Wild Horse Annie from Reno, Nevada, who is the lady 
who initiated the whole concept, and the fact that if there was in- 
discriminate slaughtering of horses that ended up in meat houses 
for pet food, the kind of thing that goes totally against the men- 
tality of the American people, Hopalong Cassidy, Gene Autrey, and 
Roy Rogers, bless his heart. 

You know, we live these kinds of experiences, and I see the merit 
that there should be some kind of protection given to these species 
of animals and plants, and I think it is part of our heritage. So I 
do see that there is merit to the legislation, but at the same time, 
if we are not doing the extremes, just as the gentleman from Guam 
stated earlier. 

And I think there is where we are having to find ourselves on 
how can we strike that balance for the endangered species, for the 
needs of Mr. Bason and what they are advocating, and for our 
friends who represent the environmental community. 

That is all I wanted to share with you gentlemen. Thank you 
again, Mr. Chairman. 

Mr. POMBO. Mr. Wiygul, I just wanted to give you an opportunity 
to correct the record. You said that in the vast majority of the 
cases, you had won. I have a list of the cases in front of me. I be- 
lieve there is a couple, two, three here, that were actually won. 
Most of these were settlements similar to what happened in this 
particular lawsuit. 

My understanding of this is that you didn’t have a judge or a 
jury find in your favor, you had a settlement and that is where we 
end up with the so-called friendly lawsuits. 
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Mr. WlYGUL. I don’t have the list that you have in front of you 
there, but I don’t doubt that a lot of those were through settle- 
ments. However, I think they were through settlements that gave 
the plaintiffs what they wanted, which plainly, I think, is a victory. 

Mr. PoMBO. Which brings us back to the reason that we are hold- 
ing a hearing like this where you get accused of friendly lawsuits 
between an environmental group and a willing Federal Govern- 
ment that settles a case, and the cattlemen are sitting out on the 
side and they are not part of the settlement. 

Mr. WiVGUL. I think that my experience with litigating Endan- 
gered Species Act cases and other sorts of cases with the Depart- 
ment of Justice and the Federal agencies has been that the agen- 
cies are not willing parties, and that those settlements come about 
because the agency makes a correct risk termination that they are 
going to lose the lawsuit and that they need to cut their losses and 
try to do the best they can and get out of that situation. 

With respect to the allegation that cattlemen, the Cattlegrowers 
Associations, were cut out of those discussions, I was specifically 
told by the attorney for the Arizona Cattlegrowers Association that 
he believed that settlement discussions or any sort of settlement 
there would violate a number of Federal statutes and they were not 
going to take part in those discussions. 

I regret that they made that decision. Apparently, they did, and 
they did not take part in those discussions. 

Mr. PoMBO. We are going to give the cattlemen an opportunity 
to respond to that in writing, because I do believe that that is an 
important point. There is obviously a difference of opinion in front 
of the Committee today about whether or not they voluntarily de- 
cided to stay out or whether they were told they had to stay out. 

I would like to ask you another question. In terms of filing this 
number of lawsuits, I have got a list here of about 320 lawsuits 
that have been filed by the organization that you represent. Over 
the past several years, the vast majority of those are in the West. 
Why do you think all of these lawsuits are filed in the West and 
the SoutWest? 

Mr. WiVGUL. I think in response to an earlier question here, the 
reason is a very simple, straightforward, and intuitive one. First, 
the Southwest is an area which, because of its ecosystem and the 
complexity of it, has a lot of endangered species. That’s one very 
good reason that that is the case. 

The other is that, unfortunately, in a lot of cases, the Endan- 
gered Species Act has not been complied with there. 

Mr. PoMBO. Do you feel that the Endangered Species Act is being 
complied with much more in the Northeast? 

Mr. WiVGUL. I think you have a couple of factors at work there. 
I suspect that if you looked at the relative numbers, you would find 
that you didn’t have as many assemblages, if you will, of endan- 
gered species in small areas that concentrate the effects of manage- 
ment actions as what you have in the Southwest. 

Mr. PoMBO. Do you think if you took the 300-some odd Fish and 
Wildlife Service employees that are in charge of listings in Cali- 
fornia and put them in Michigan for a couple of years, that they 
could find more endangered species? 
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Mr. WlYGUL. I don’t know the answer to that question, Mr. 
Chairman. 

Mr. POMBO. And at the same time, take your organization and 
move you to Michigan, do you think there would be more lawsuits 
filed up there? 

Mr. WlYGUL. You know, I think I do know the answer to that 
question. It would probably be no, because I have practiced in other 
parts of the country where the Endangered Species Act was not 
used as much, and the reason for that was there just weren’t as 
many endangered species or Federal activities of the type that af- 
fected them. 

Mr. PoMBO. Final question to followup on what you just said. All 
of these lawsuits, or the vast majority of these lawsuits are because 
of habitat and habitat destruction. You know, the picture of the 
habitat that’s up there, that’s what we always talk about as habi- 
tat destruction. 

This photo we have of the land use pattern in Nevada would be 
very similar in California, Arizona, and New Mexico. There is obvi- 
ously a lot less habitat destruction in those States than there is in 
the Northeastern States, the Mid-Atlantic States where they have 
much heavier development. The farming is much more intensive 
over the years in those states. 

And yet, the habitat destruction that has occurred in those 
States doesn’t seem to interest you or the Fish and Wildlife Serv- 
ice. It is the habitat destruction that occurs out West because of 
cattle or other things that gain your attention. 

Mr. WlYGUL. I’d have to respectfully disagree with you about 
that, Mr. Chairman. I think there are an awful lot of folks up in 
the Northeast and on the East Coast who are very concerned about 
those issues. 

Mr. PoMBO. Oh, they’re very concerned about Arizona and Cali- 
fornia and other places. They are not quite as concerned about 
what’s happening in their area, because we don’t have the lawsuits 
being filed that demand that they list endangered species there the 
way that you do out in Arizona. 

I am going to dismiss this panel. I do not want to cut you off, 
but unfortunately, we have 5 minutes left in the vote and we are 
going to have to go vote. I am going to dismiss this panel. I will 
tell you that there are going to be further questions that I have of 
each of you that will be submitted to you in writing. I would re- 
quest that you answer those in a timely fashion so that they can 
be included in the Committee hearing record. 

Unfortunately, we are out of time, though, and we have to go 
vote. But I am going to dismiss this panel and the hearing will be 
temporarily recessed. 

[Recess.] 

Mr. PoMBO. We’re going to call the hearing back to order. I’d like 
to call up our second panel. 

As you’re taking your seats, I apologize to the second panel for 
the delay. Sometimes we can’t control the floor votes, but thank 
you for being here to testify today. 

Mr. Menges, if you are ready, you can begin. 
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STATEMENT OF JEFF MENGES, SECOND VICE PRESIDENT, 

ARIZONA CATTLEMEN’S ASSOCIATION, PHOENIX, ARIZONA 

Mr. Menges. Thank you, Mr. Chairman. My name is Jeff 
Menges. I’m a fourth generation rancher from Southeast Arizona, 
and currently serving as Second Vice President of the Arizona Cat- 
tle Growers and present this testimony on behalf of its more than 
2,000 members. 

I’d like to thank the Committee and the chairman for having this 
hearing and inviting me to testify on behalf of the Arizona Cattle 
Growers with regards to the suits that were addressed in Tucson 
and also with regards to some of my own personal experiences on 
BLM lands and the Endangered Species Act. 

In the cases in Tucson, cattle growers were brought into the 
process at the request of the Forest Service and then sold out by 
the same agency. The Arizona Cattlemen’s Association had wit- 
nesses prepared to testify as to the benefits that can result from 
grazing in riparian areas, that it is not necessary to exclude graz- 
ing to ensure the continued existence of the species in question, 
and that excluding grazing could be potentially harmful to some of 
the endangered species. Unfortunately, these witnesses were never 
heard because the agreement that was reached between the gov- 
ernment and the environmental groups quickly brought an end to 
the hearing. 

First, I want to point out that the ability to continue to utilize 
Federal lands is crucial to the future of the ranching industry, par- 
ticularly in Arizona where the Federal Government owns more 
than 73 percent of the land. These lands are intermingled with 
State and privately owned lands making nearly every ranching op- 
eration dependent to some degree on the ability to utilize the Fed- 
eral lands for grazing. 

This attack by the environmentalist groups on Federal lands 
grazing is having the effect of destroying Arizona’s ranching indus- 
try which provides beef for approximately seven million people. 
This overzealous use of the ESA suits is forcing hard working 
ranch families into removing their cattle from the very allotments 
they have spent their lives stewarding — allotments which are in 
better condition today than at any time in history. 

For most ranchers, it is a lifetime goal to pass the family ranch 
to the next generation as their parents and grandparents have 
done. Good stewardship of the lands is in the best interest of every 
ranching family. Nevertheless, there are a number of interest 
groups that make no secret of the fact that they intend to remove 
all cattle from the Federal lands in the Southwest, and they are 
utilizing the ESA to do just that. 

A typical scenario of what happens is the groups find an area 
where they want to stop a use. They find a species, petition to have 
it listed, file suit against the agency, asserting that they haven’t 
entered into consultation and that they are taking endangered spe- 
cies, then they request a preliminary injunction, asking to stop the 
activity, usually grazing, then they settle out of court and, more 
times than not, they’re awarded attorneys’ fees. Assuming this 
trend continues, most ranchers will turn to their last option which 
is to subdivide and sell their private land. 
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I was called as an expert witness to the U.S. District Court in 
Tucson, Arizona where the Forest Guardians were seeking a pre- 
liminary injunction to stop the grazing on more than 100 forest al- 
lotments. The Forest Service had requested that the Arizona Cattle 
Growers intervene in the process. The ACGA then intervened, 
along with the New Mexico Cattle Growers’ Association, at a cost 
to us of approximately $100,000 only to have the Forest Service 
settle with the environmentalists, behind closed doors, resulting in 
the removal of cattle from these riparian areas. 

And I see my yellow light’s come on, so I’d like to get into my 
own case on the BLM lands. As you can see, my pictures, like Dr. 
Ohmart’s pictures, are before and after pictures, but the difference 
is this area has been grazed — winter grazing. We started in March 
1990. That picture was taken the day we put the cattle out of the 
area. We completed fencing. We completed waters. We entered into 
a written, cooperative agreement saying that we were going to 
graze the area in the winter during the dormant season. We grazed 
it each winter. That’s what it looked like last week — the tottom 
picture and then, in 1995, I received an award for the efforts. The 
BLM monitored it in 1995 and it was the only area in 29 miles that 
was in proper functioning condition, including a number of areas 
that had cattle totally excluded. And then as a result of one of 
these ESA lawsuits filed by the Southwest Center for Biological Di- 
versity, earlier this year I was sent a full force and effect decision 
saying that I would have to permanently remove my livestock from 
that area. 

So, in conclusion, until recently I’ve always been a strong sup- 
porter of the BLM and its grazing program. It distresses me to be 
in confrontations with BLM officials that I considered friends, but 
I have an obligation to my family to stand for what is right and 
protect my family’s future. I’ve always believed that by caring for 
the land as my parents, grandparents and great grandparents did 
I was preserving an opportunity for my own children to engage in 
this lifestyle if they should so choose. But I am now convinced that 
if this runaway train called the Endangered Species Act is not 
stopped, my children will not have that opportunity. 

Thank you. 

[The prepared statement of Mr. Menges may be found at end of 
hearing.] 

Mr. POMBO. Thank you. 

Mr. Lohoefener. 

STATEMENT OF RENNE LOHOEFENER, ASSISTANT REGIONAL 

DIRECTOR, FISH & WILDLIFE SERVICE, U.S. DEPARTMENT 

OF INTERIOR 

Mr. Lohoefener. Mr. Chairman, members of the Committee, 
thank you for the opportunity to discuss the Endangered Species 
Act, specifically issues related to conservation of natural resources 
and grazing in the Southwestern United States. 

The Fish and Wildlife Service has experienced an abundance in 
the dangerous species related litigation in the last few years, espe- 
cially in the Southwest. However, the Service strongly supports the 
citizen suit provision of the Endangered Species Act. This provision 
plays an important role in ensuring the States, counties, the indus- 
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try, environmental organizations, and private citizens have a say 
in the protection of species and habitat, and provide the means for 
these parties to ask the courts — the judge — whether agencies are 
appropriately implementing the Endangered Species Act. 

Natural resource conservation in the Southwest is extremely 
challenging, not as a result of the citizen suit provision and Endan- 
gered Species Act, but because there are so many competing de- 
mands for the Southwest natural resources. The Southwest is a 
biologically rich area with many diverse and fragile ecosystems, 
large expanses of public lands, fast growing metropolitan centers, 
and scarce water resources. This situation has been further com- 
plicated by past problems in communication among Eederal agen- 
cies and with the public. In addition, the Service and other agen- 
cies in the Southwest have an extremely heavy and ever-increasing 
workload. 

The complex social, ecological, and economic patterns in the 
Southwest are not going to change. However, a change that is al- 
ready underway is how Eederal agencies are communicating with 
each other and with the public, and how we are working together 
to ensure compliance with the Endangered Species Act. We are 
working closely with other agencies to streamline the consultation 
process and to make it as efficient and effective as possible. The 
Service has made and will continue to make every effort to ensure 
that our decisions are scientifically valid and our priorities are 
driven by the needs of species. 

The Endangered Species Act requires the Service to make listing 
decisions based solely on the best scientific and commercial data 
available. It cannot be and is not influenced by pending or threat- 
ening litigation. 

In the Southwest, the Service and other Eederal agencies have 
made a commitment to collaborate among agencies, with the public, 
and with tribal. State and local governments. This effort is known 
as the Southwest Strategy. By improving communications with all 
interested parties, including open dialogue early in the decision- 
making process, we hope to decrease the amount of litigation and 
use the resources that are currently applied to litigation to increas- 
ingly work with our partners to conserve natural resources in the 
Southwest. 

Eor example, to bring all agencies into compliance with the En- 
dangered Species Act section 7 consultation requirements, a South- 
west Strategy work group has just completed the streamlining 
process to address the near-term section 7 workload. In addition, 
public involvement is being undertaken and agencies involved in 
the Southwest Strategy have recently been in contact with and 
sought feedback from various State and tribal governments and 
non-government parties. 

Recently, the collaborative process developed through the South- 
west Strategy helped avoid an injunction on cattle grazing on 160 
Eorest Service allotments in Arizona and New Mexico. The Eorest 
Service and the Eish and Wildlife Service had committed to find 
new ways of doing business in the Southwest and a grazing work 
group was under formation as part of the Southwest Strategy ena- 
bling us to come together quickly to consult on allotments identi- 
fied in litigation by environmental organizations. 
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This interagency group was not only able to expedite consultation 
on the 160 allotments that were the subject of the lawsuit, but they 
also reviewed and consult on a total of nearly 750 allotments. Dur- 
ing the review of these allotments, the Forest Service’s commit- 
ment to protecting species and ecosystems was evident as very few 
modifications were needed to ensure that listed species were not 
adversely affected by cattle grazing. 

In order to ensure that the Service is able to help conserve nat- 
ural resources while remaining responsive to the needs of other 
Federal agencies and the public, the administration has requested 
a $2 million increase in the Fiscal Year 1999 budget for the South- 
west region. This increase in funding will allow us to increasingly 
work with partners to reduce the need to list species, increasingly 
work to recover species so that they may be removed from the list 
of protected species, continue to address the listing backlog and re- 
spond to the hundreds of consultations requested by our Federal 
agencies — other Federal agencies. 

The Service and numerous other Federal agencies have put a 
great deal of effort in getting the Southwest Strategy underway 
and are hoping to use it as an example of how we can do business 
in a more efficient and effective manner. We want to ensure that 
those individuals that make a living off the land can continue to 
do so while also ensuring that native species and their habitat are 
protected on Federal lands, that our natural heritage is conserved, 
and that future listings are avoided. 

I am happy to report that we are currently headed in this direc- 
tion. I hope I can report back to you in the near future that our 
efforts have been successful and litigation in the Southwest has 
been reduced. 

Mr. Chairman, members of the Committee, thank you again for 
the opportunity to testify on this issue. I’d be happy later, of 
course, to answer any questions you may have. 

[The prepared statement of Mr. Lohoefener may be found at end 
of the hearing.] 

Mr. POMBO. Thank you. 

Mr. Coppelman. 

STATEMENT OF PETER COPPELMAN, DEPUTY ASSISTANT AT- 
TORNEY GENERAL FOR THE ENVIRONMENT AND NATURAL 

RESOURCES DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Coppelman. Mr. Chairman and members of the Committee, 
I’m pleased to testify today regarding citizen suits brought by envi- 
ronmental plaintiffs under the Endangered Species Act and other 
natural resource statutes in the Southwestern United States. The 
Committee has asked that I focus on two particular cases: South- 
west Center for Biological Diversity and the Forest Guardians’ case 
and, particularly, on the stipulations that were entered in settle- 
ment of plaintiffs motion for preliminary injunction, and I’m happy 
to do so. 

Decisions of Federal agencies in this case have avoided the kind 
of broad injunctions that have been entered in a number of cases 
around the country. Unlike those situations, there is no region- 
wide shutdown imposed by a Federal court in this case. Grazing in 
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the Southwest has continued despite all the litigation that we’ve 
heard about. 

In my written testimony, I described three situations where liti- 
gation was pursued rather than settlement and we found the 
courts to be quite unsympathetic in the face of agency noncompli- 
ance with various environmental requirements including the En- 
dangered Species Act. Those are first, in Texas — on the Texas Na- 
tional Forests litigation involving the Red-Cockaded Woodpecker 
that began in 1985 has resulted in injunctions that were entered 
in 1988 and, despite two trips to the Court of Appeals, remain in 
effect today. 

In the Pacific Northwest, as the Committee is aware, injunctions 
entered by Federal courts in 1989 to 1992 shut down all timber 
harvesting on 24 million acres of old growth forest until the agen- 
cies produced the President’s forest plan in 1994. And closer to 
home, in the Southwest, Federal courts enjoined all timber har- 
vesting in the region for over 16 months until December 1996 find- 
ing violation of consultation requirements of the Endangered Spe- 
cies Act with regard to the Mexican Spotted Owl. 

Let me now turn to the Southwest Center litigation. In the 
Southwest there are over a thousand grazing allotments in 12 na- 
tional forests of which upwards of 700 contain species that are list- 
ed under the Endangered Species Act. The Act requires the Forest 
Service to consult with the Fish and Wildlife Service on activities 
that the Forest Service authorizes or permits, like grazing, that 
may affect listed species. So, in 1996 and 1997, the Forest Service 
consulted with the Fish and Wildlife Service on the effects of graz- 
ing on a region-wide basis, but this region-wide consultation, which 
concluded in December 1997, did not include an analysis of the ef- 
fects of grazing on individual allotments. In the absence of these 
site-specific consultations, the Forest Service was arguably out of 
compliance with the Endangered Species Act. 

The Southwest Center lawsuit was filed in October 1997, and it 
was consolidated with a lawsuit that was filed by Forest Guardians 
in December 1997. These two lawsuits, collectively, named over 150 
allotments for which consultation was lacking, and the complaints 
in both cases asked that all grazing on all these allotments be 
stopped pending completion of the consultation. 

Shortly after these lawsuits were filed both the Arizona Cattle 
Growers’ Association and the New Mexico Cattle Growers’ Associa- 
tion moved to intervene, and they were granted intervener status. 

In early March 1998, the Forest Service and the Fish and Wild- 
life Service and the Department of Justice convened a conference 
call among all the parties, including the intervenors, to explain the 
proposed process for completing consultation. Soon after this dis- 
cussion, the plaintiffs — the environmental plaintiffs — moved for a 
preliminary injunction against grazing on all the allotments that 
were identified in their two complaints. We filed a response in 
which we pointed out that most of the riparian habitat of species 
identified had already been excluded from grazing, and for the re- 
mainder, grazing in riparian areas would be excluded in the near 
future. So it became apparent to everybody that the Forest Service 
was already excluding grazing in most of these riparian areas on 
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the majority of the allotments so that settlement would be a good 
idea to discuss. 

A few days prior to the preliminary injunction hearing, all of the 
parties — all of the parties, including the intervenors, began discus- 
sions — this was about 5 or 6 days as you’ve heard, before the hear- 
ing — to determine whether we could avoid the need for a hearing. 
And, initially, counsel for the intervenors participated. They volun- 
tarily withdrew from those discussions. We didn’t kick them out. 

Shortly after the first stipulation was signed, and they didn’t like 
it, they went to court and asked for a temporary restraining order 
against enforcement of the stipulation. That’s their perfect right to 
do so. They argued that the Forest Service couldn’t legally make 
the management changes that were in the agreement, and that if 
the agreement was implemented it would cause them economic 
hardship. 

After the hearing, the district court or the magistrate rec- 
ommended that their motion be denied. The magistrate found that 
the Forest Service had the authority to make the changes nec- 
essary to affect the management direction and that the permittees 
would have the ability to participate in the changes and they would 
retain their right to contest them. The courts said specifically, “if 
the Forest Service does not follow through on its plans to exclude 
grazing on a shortened timeline in order protect the listed species, 
and a violation of the ESA results, the harm could be truly irreme- 
diable.” 

The district court judge accepted the magistrate’s recommenda- 
tion. The consultation has been progressing on schedule. A draft bi- 
ological opinion was issued and it’s now projected that the final 
opinion will be issued in the middle or end of August. The delay 
is caused by the request of the Cattle Growers for more time to 
comment. 

I would be happy to answer any questions the Committee might 
have. 

Thank you. 

[The prepared statement of Mr. Coppelman may be found at the 
end of the hearing.] 

Mr. POMBO. Thank you. 

Ms. Towns. 

STATEMENT OF ELEANOR TOWNS, REGIONAL FORESTER FOR 

THE SOUTHWESTERN REGION, U.S. FOREST SERVICE AND 

DAVE STEWART, ACTING DIRECTOR OF RANGE MANAGE- 
MENT 

Ms. Towns. Thanks for the chance to discuss the Endangered 
Species Act and grazing in the Southwest. I’m accompanied by 
Dave Stewart, the Region’s Acting Director for Range Management. 

Folks, this is not a new controversy. Over a hundred years ago, 
Gifford Pinchot, the first chief, argued that grazing should be per- 
mitted and regulated, but not prohibited. The Congress apparently 
agreed. Over the years, and in many laws, you told us to regulate 
use and occupancy, but preserve the forest, and later you told us 
to permit grazing and to protect the public’s natural resources. And 
so we walk that tight rope, seldom pleasing ranchers or environ- 
mentalists, each absolutely convinced that we are in the pocket of 
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the other. I’m not complaining. I love my job. I’m even going to love 
it at the end of today. 

I went to the Southwest to find middle ground between laws that 
require protection of the resources and laws that authorize grazing, 
and I think that’s what you want, as well. So let’s talk about this 
Southwestern region. We are 12 national forests, and more than 20 
million acres of Federal land in Arizona, New Mexico, Oklahoma, 
and Texas. It’s a large and diverse area with ecosystems such as 
the Colorado Plateau in Arizona and New Mexico, the Chihuahuan 
semi-desert in New Mexico, the Sonoran Desert in Arizona, and 
grasslands in Oklahoma and Texas. 

Our range management program is extensive and it’s important 
to this agency. We have over 1300 grazing allotments and over 
1600 permits regulating about two million animal months of graz- 
ing by cattle, horses, sheep, and goats. That’s about 18 percent of 
the permits and 16 percent of the animal months of grazing on na- 
tional forest systems lands service-wide. 

In 1995, we faced the grim reality that over one-third of our 
grazing permits would expire by the end of 1996. We are scheduled 
to complete analyses on about 600 of some 1400 permits by the end 
of this year. Priority was given to allotments with habitat or spe- 
cies, clean water, or riparian issues. 

Well, shortly after we started environmental analysis of those al- 
lotments, and that’s one process, we began forest plan level — not 
site-specific — forest plan level consultation on ESA. We knew it’d 
be a while before site-specific analysis would be done and so we es- 
tablished region- wide management requirements to avoid jeopard- 
izing those species or destroying habitat until we could do site-spe- 
cific analyses. We even put those management requirements into 
the 1998 annual operating plans for each grazing allotment. 

But, nonetheless, in 1997, we were sued twice for allowing graz- 
ing on 160 allotments before required site-specific consultation was 
completed. So, in February, we initiated site-specific consultation 
on those allotments and, while we were at it, on another 600 with 
habitat for listed species. 

And, by the way. I’ll take a moment to say that your government 
worked in that instance and we worked hard on behalf of the re- 
sources and the permittees. Two agencies mobilized forces and con- 
sulted on 750 allotments in record time. The majority, around 600 
of them, were determined not to have affected species or their habi- 
tat. Over 100 were found not to have adversely affected listed spe- 
cies. And, so it came down to this: of 750 allotments, 21 were found 
to have adversely affected species or their habitat and even though 
the livestock were moved around, seasons were changed, none — 
zero cows, were removed from those allotments as a result of those 
stipulations. To the good. I’m told, that some ranchers elected to 
remove cows in response to consultation on their allotments. 

And, so, here we are: 21 allotments, zero cows removed as a re- 
sult of these stipulations, and two approximately month-long stipu- 
lations. But back to my story. We started NEPA, and we started 
forest plan consultation, not site-specific. Then we were sued for 
not doing site-specific consultations. We started that and then the 
plaintiffs moved to take livestock off until site-specific consultation 
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was done. And to avoid the risk of having the livestock taken off, 
in June, we signed stipulations with each plaintiff. 

A couple of points about those stipulations: they were short-term, 
stop-gap agreements that would have ended today had we not hon- 
ored the ranchers’ request for more time to study the draft biologi- 
cal opinion. Now, some of the ranchers, and some of you believe 
that in negotiating the stipulations, we cut deals imposing new and 
dire conditions. The truth is that, for the most part, the stipula- 
tions formalize management practices that already were being im- 
plemented or planned to be implemented. And I thought I heard 
Mr. Bason refer to that. 

In our judgment, signing the stipulations protected the resources 
and kept the livestock on the land and that was our choice of evils. 
The consultation will soon be completed. Additional management 
requirements may very well be necessary. I’m almost through, Mr. 
Chairman. We will continue to make progress on NEPA analyses 
and new allotment management plans. All of this takes time and, 
no doubt, the uncertainty is unsettling to some. Resolving this 
grazing situation in the Southwest is a priority for this administra- 
tion. To that end, the President has asked for a $20 million in- 
crease in service-wide range management dollars for 1999; a $3 
million increase for habitat management for listed species. 

To those who might think that denying these increases will re- 
store the status quo, I say that we need the money to comply with 
law. Failure to do so puts grazing and resources in the hands of 
litigants and the courts. And second, as has been referred by Mr. 
Lohoefener, at the insistence of two secretaries, agencies in the 
Southwest came together around this issue. We are committed to 
improving collaboration among the users. Federal agencies. States, 
local governments, tribes, and the public; and it’s working. I met 
with the Natural Resources Conservation Service officials to dis- 
cuss range improvement budgets for the affected allotments, and 
it’s our hope that in the future the improved collaboration among 
the parties will enhance sustainable resource management, reduce 
the polarization litigation that currently are occurring in the re- 
gion. 

Thank you. 

[The prepared statement of Ms. Towns may be found at the end 
of the hearing.] 

Mr. POMBO. Thank you. 

Mr. Coppelman, you said in your testimony that, shortly before 
the settlement, that all of the groups were called together and 
given the opportunity to negotiate and that the cattlemen were 
part of the process. Is that the 6 days that we heard testified to 
earlier? 

Mr. Coppelman. Right. Nothing — there were no negotiations be- 
fore the 6 days. 

Mr. PoMBO. There were no negotiations? 

Mr. Coppelman. Well. 

Mr. PoMBO. Your testimony is considered under oath and I didn’t 
swear anybody in, but, if you need to confer with someone else, 
please do. 

Mr. Coppelman. No, my understanding is that the negotiations, 
you know, were spurred by the scheduling of the preliminary in- 
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junction and — so that the negotiations essentially started 6 days 
before the hearing. That’s my understanding. I was not involved in 
the negotiating. 

Mr. PoMBO. The Committee has received statements from others 
that would indicate that the negotiations between Justice Depart- 
ment Forestry were — in the environmental groups were happening 
before the 6 days; that they were discussing a possible settlement 
and possible provisions that would be acceptable to both of you and 
that it was only up to the 6 days that the cattlemen were called 
in. 

Mr. Menges. Are you talking to me? 

Mr. PoMBO. I’m going to give him an opportunity to answer. 

Mr. Menges. I thought you were looking at me so 

Mr. PoMBO. No. 

Mr. Coppelman. Well, there could have been talks before that, 
but there was 

Mr. PoMBO. Talks are what I’m talking about. Yes. 

Mr. Coppelman. The 6 days — there was a specific proposal, 
a 

Mr. PoMBO. You had a proposal that you put on the desk and 
said this is what we’re going to talk about at the 6 days? 

Mr. Coppelman. We didn’t draft the proposal. I think the pro- 
posal was drafted by the environmentalists and it was circulated 
among all the parties. 

Mr. WiYGUL. I believe that’s correct. 

Mr. PoMBO. I want you to be very careful about how you answer 
this because I don’t want this to go anywhere beyond this hearing. 
The draft proposal that was put together, was the Justice Depart- 
ment and the Forest Department part of that draft proposal in ne- 
gotiating what was in and what was — what way possible settle- 
ment could look like? 

Mr. Coppelman. Yes. Our attorneys were involved in 

Mr. PoMBO. Before the 6 days. 

Mr. Coppelman. Mr. Chairman, the trial attorney who was in- 
volved in discussion isn’t here, and I don’t know the specific an- 
swer. I’ll have to get back to you on that then. 

Mr. PoMBO. Ms. Towns, were you part of the discussions? 

Ms. Towns. No, sir. I have been regional forester for a grand 
total of 3 months now. 

Mr. PoMBO. Mr. Stewart, that is with you, was he part of the dis- 
cussions? 

Mr. Stewart. No discussion with our plaintiffs. All of our discus- 
sions were with our Department of Justice attorneys, in terms of 
articulating to them what the status of these various allotments 
were with respect to various actions that we were taking to protect 
riparian areas. But no discussions with plaintiffs. 

Mr. PoMBO. You had no discussions with the plaintiffs? 

Mr. Stewart. I had no discussions with plaintiffs. To my knowl- 
edge, the agency did not. The only discussions that were taking 
place is that as we continued to administer grazing permits in the 
field, on our forest and on our ranger district, there were discus- 
sions between those people, not directly involved with litigation, 
that are responsible to work with the permittees to try and work 
out resource issues. 
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Mr. PoMBO. If we have one of the employees of the Forest Service 
who steps forward and says that he was told that the settlement 
would include fencing off the riparian areas several weeks before 
the 6-day period — he was told by his superiors that — ^how would he 
come up with that information if you were not discussing this set- 
tlement with someone? 

Ms. Towns. I have no idea, sir. 

Mr. COPPELMAN. Well, let me say, Mr. Chairman, that there 
were many discussions right from the get-go, when these lawsuits 
were filed, about how to respond and what we were going to do — 
what the government was going to do in response to the lawsuits. 
There were many conversations among the agencies and, in fact, on 
February 6, 1998, well before this hearing, the Fish and Wildlife 
Service and the Forest Service entered a grazing consultation 
agreement where they set forth how they were going to carry out 
these — the consultation requirements on the specific allotments, 
and there were probably discussions about what kinds of things 
might be required as a result of this consultation. I mean, I can 
provide that for the record, if you don’t already have it. 

Mr. PoMBO. Please do. Would it be fair to say that there were 
informal conversations with the plaintiffs about what could pos- 
sibly be in the settlement agreement before they drafted the agree- 
ment — six days prior to the settlement? 

Mr. CopPELMAN. Mr. Chairman, I really, without having a trial 
attorney here would — I don’t want to guess, as you might imagine. 
I mean, and I will definitely get an answer to you. 

Mr. PoMBO. Well, the request was that the trial attorney also ap- 
pear at the hearing and I’m a little bit perplexed that we go 
through the trouble of trying to bring people here for a hearing and 
we don’t have people who can answer questions. And this is not a 
slam on you or your ability. I’m sure you do your job very well, but 
the purpose of the hearing was to try to find out what happened 
and to try to answer some of the questions that the members have, 
and for the administration to provide us with people who are not 
in position to answer questions is very difficult for us. 

I would appreciate it if you would provide that for the record. Let 
me ask you: Were the Cattlemen’s Association intervenors included 
as well in any informal or formal conversations that occurred be- 
fore the 6 days? 

Mr. COPPELMAN. Prior to the 6 days? That will have to be in- 
cluded in the answer that I provide to you. 

Mr. PoMBO. Can I ask the Forest Service? Were you discussing 
with the Cattlemen’s Association and the other intervenors what a 
possible settlement could look like? Mr. Stewart, I know Ms. Towns 
wasn’t there. Mr. Stewart, can you answer that? 

Mr. Stewart. Yes. The answer is no. But I would like to say — 
make some remarks about that. Well over a year ago, before either 
of these lawsuits were filed, the Forest Service directed our district 
rangers to look very closely at allotments that had already been 
mentioned in notices of intent to sue. We had several 50-day no- 
tices of intent to sue. We had the allotments, they were actually 
mentioned. They were written out for us to look at and we knew 
that these were potential allotments that could be under litigation. 
And, so we directed our forest supervisors and district rangers to 
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look very closely, in the Summer of 1997, what changes would need 
to be made in annual operating plans for 1998 grazing season, irre- 
spective of any of this litigation. So 

Mr. PoMBO. So you discussed it with the cattlemen before? 

Mr. Stewart. We discussed it individually with grazing permit- 
tees, not necessarily the cattlemen’s organization in the context of 
settlement. 

Mr. PoMBO. Mr. Menges 

Mr. Stewart. But there we no lawsuits filed at that point in 
time. 

Mr. PoMBO. Mr. Menges, is — are you aware of these conversa- 
tions taking place about the riparian areas a year before? 

Mr. Menges. The Forest Service, I know, out on the ground on 
an individual basis talked with certain permittees. It’s an indica- 
tion of how intimidated that the agencies have become by these 
lawsuits because nearly a year before this thing ever went to court, 
they were out there managing as if they were managing for endan- 
gered species before the consultation was ever complete, just at the 
threat of a lawsuit. They were starting to ask these ranchers to get 
their cattle out of there and amend their annual operating plans 
to do that. So, yes, I think that they did talk to them. We’ve seen 
the same situation in other areas of the State with the gosshawk. 
That species has never been listed. The Forest Services has adopt- 
ed guidelines for management of goshawks. Might as well be listed. 

Mr. PoMBO. Mr. Lohoefener 

Ms. Towns. Mr. Chairman, if I may address that. Please. 

Mr. PoMBO. Yes. Go ahead. 

Ms. Towns. We were out on the ground talking with permittees. 
We — ^you know there’s been some question about enforcement over 
time. We’ve been out on the ground over a number of years dis- 
cussing range management issues and doing that which we’re sup- 
posed to do in terms of stewardship. I think it’s a presumption to 
presume that prior to the lawsuit that we were out there to discuss 
this in relation to endangered species. As a matter of fact, I believe 
I’ve testified that as to those stipulations. What they did was es- 
sentially carry over, memorialized, formalized that which had al- 
ready been discussed and negotiated on the annual operating 
plans, which is part of our responsibility as regulators. 

Mr. PoMBO. Well, I would hope that over the course of time that 
you would discuss this with the permittees. I don’t believe that is 
in question. I don’t think anybody questions that; that over the nor- 
mal course of business, you would discuss management issues with 
the permittees. 

Mr. Lohoefener, during the period of time before the 6 days be- 
fore the settlement, did you or anyone in your agency have infor- 
mal or formal conversations with the plaintiffs to discuss what a 
possible settlement would look like? 

Mr. Lohoefener. No, I did not, Mr. Chairman, and to the best 
of my knowledge no one in the Service did. 

Mr. PoMBO. So, what I’m to understand from the testimony, the 
Fish and Wildlife Forest Service, and the Justice Department is 
that the plaintiffs came in with a draft settlement that you did 
not — had not seen before the 6 days prior to the settlement, and 
you sat down with them to negotiate that at that point. You’re tes- 
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tifying here, before Congress today that, to the best of your knowl- 
edge, you had not seen or discussed the draft settlement before 
that 6 days before the settlement occurred? 

Mr. Lohoefener. Yes, I am, Mr. Chairman. 

Mr. COPPELMAN. I’m going to check, Mr. Chairman. 

Mr. PoMBO. Ms. Towns? 

Ms. Towns. We’ve testified that we have not — we didn’t partici- 
pate in those discussions with plaintiffs. 

Mr. PoMBO. Mr. Hayworth. 

Mr. Hayworth. Thank you, Mr. Chairman, and I thank the Sub- 
committee’s indulgence in allowing us to come in today, and my col- 
league from Arizona and I, and I appreciate by time on the full 
Committee in the 104th Congress. And, I’m listening with great in- 
terest to some of these comments. Again, as I’m more than eager 
to point out, JD does not stand for Juris Doctor. I’m not a lawyer, 
never played one on TV, and, yet, we hear from one of my Arizona 
friends what, in essence, can be called a “chilling effect.” That the 
mere threat of litigation leads to actions presumptive in nature as 
to exclude cattle from certain areas because of the threat that 
something someday might happen. 

So, in essence, I believe, Mr. Menges, is it safe to say that it’s 
your notion that a “chilling effect” has come about? 

Mr. Menges. Absolutely. 

Mr. Hayworth. Mr. Coppelman, what is the name of the trial at- 
torney who should be here today? I think of Mr. Bason’s remark 
about that fellow, not me, earlier this afternoon. You know, it’s not 
me. We’re not involved in this. I didn’t have personal involvement. 
Who is the trial attorney who should be here today? 

Mr. Coppelman. The trial attorney who was on the case is 
Chrissy Perry. 

Mr. Hayworth. I’m sorry? 

Mr. Coppelman. Chrissy Perry. 

Mr. Hayworth. Chrissy Perry. Again, I guess that was not your 
call as to who was here, but, and I don’t want to suggest to the 
chairman how to run the Subcommittee, but it might be good to try 
and get Ms. Perry into some of these discussions because, although 
we’ve heard, well, we’re not certain about formal negotiations, I 
think it’s safe to infer that, through the parsing of statements, 
there are probably some working documents and some ideas, 
whether drawn up on the back side of napkins or legal pads, some- 
where — probably, some sort of working documents or drafts were 
circulated. But, again, I understand you can’t answer because you 
weren’t the trial attorney involved, and we probably need Chrissy 
Perry here. 

Mr. Menges, let me go to your stewardship of the land because — 
and I do wish that Dr. Ohmart, our fellow Arizonian, were here. 
I saw him earlier. I’m not sure if he’s still here with us in the gal- 
lery — in the audience today. But, it’s very interesting to look at 
your photographic evidence that seems to show us good steward- 
ship of the land including areas where cattle have grazed. Could 
you go into more detail on what you’re able to do and why you’re 
able to win an award and why on earth, now, they’d tell you to get 
out? 
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Mr. Menges. Well, they told me to get out because it’s potential 
habitat for one fish species and one bird species — a cactus 
ferrigimous, pygmy owls, and razorback suckers. 

Mr. Hayworth. So, just a second. It is potential 

Mr. Menges. Right. Neither of the species exist there. But the 
biological opinion that came out as a result of the lawsuit by the 
Southwest Center stated that if cattle were grazing in a riparian 
area that they were taking these species. Therefore, the BLM said 
that they had no alternative but to implement the terms and condi- 
tions of the biological opinion. I was sent a full force and effect de- 
cision in which I have appealed; although, by it being full force and 
effect, it remains in effect for the duration of the appeal. And we 
have appeals in Arizona that have been before the interior board 
of land appeals for — since 1991, and haven’t been heard. 

Mr. Hayworth. So appeals that have been in the hopper since — 
for 7 years now? 

Mr. Menges. Right. 

Mr. Hayworth. Most times when they’re criminal cases, the 
statute of limitations would expire, I believe, sir. 

Mr. Menges. With regards to the stewardship question, I believe 
we’ve done some things with grazing that you couldn’t do without 
grazing the areas. After a flood event you’ll find vertical cuts in the 
banks. We put cattle in there and rounded those cuts off so that 
vegetation could grow on them. They can’t grow when it’s vertical. 
We reduced some fireloads in there. The annual vegetation is very 
thick back under the mesquite bosque so you can reduce the danger 
of fire which would — could be devastating to habitat. 

We’ve had some success at reducing salt cedar invasion, by graz- 
ing in the winter; not putting salt out for the cattle. We have been 
able to get them to eat the salt cedar. It tastes salty to them. And, 
so that’s a non-native species that the agencies are very concerned 
about invading. 

I think of a riparian area like any other area. The fundamental 
principles of range management apply and you can use livestock as 
a management tool to achieve your objectives. They can work in 
the seeds. Think of a person’s yard, for example. You mow your 
grass, you prune your trees, you fertilize, then you do it all over 
again, and cattle can be used as a livestock management tool to do 
those things, and, I think we’ve seen the results here because this 
area on my allotment was one that was brought into proper func- 
tioning condition, as I mentioned. And some of the areas that had 
had livestock completely eliminated were not in RFC the first time 
the BLM monitored this 29 mile stretch of river. 

Mr. Hayworth. Just one final note, and I appreciate the indul- 
gence of the chair. How much work is involved in trying to be a 
good citizen and do the right thing? I mean, the photographic evi- 
dence here is compelling. Do you feel you’ve gone the extra mile to 
be a good citizen? Are you, basically, being slapped in the face by 
these presumptive regulations? 

Mr. Menges. This is an area — I live close to town. There is pri- 
vate lands above my allotment. There is private land below my al- 
lotment that belongs to other ranchers. We have to maintain those 
fences across those — the river between the private land and the 
public land. Every time the river rises, we have to go back and do 
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that, and put the cattle out. There is a lot of recreational activity 
in this area — leaving the gates open — cattle getting in, so it is a lot 
of work to keep cattle out of these areas. 

I’ve always had the incentive to do that because I would be re- 
warded by being able to graze this area in the winter. But now, 
there’s really not any incentive. We just have the heavy-handed ap- 
proach — the Federal Government — saying that if you don’t keep all 
the cattle out of there, if you don’t maintain the fences, then you 
risk losing your permit. 

Mr. PoMBO. Mrs. Chenoweth. 

Mrs. Chenoweth. Mr. Menges, did I understand you to say that 
the Forest Service asked you to intervene in the grazing litigation? 

Mr. Menges. Yes. We received — Doc Lane of the Arizona Cattle 
Growers’ Association received a phone call from Region 3 — I do not 
know the individual. I could find out the name. Mr. Lane then 
called the officers, and I’m one of the officers of the Association, 
and said, the Forest Service has been in touch with us. They say 
that they think we may be in some trouble on this preliminary in- 
junction, that we need to get intervener status in both suits. I 
think we may have had it in one suit at the time. We went out and 
got the intervener status. And make no mistake, the information 
that you received earlier was correct. The Cattlemen’s Associations 
were contacted before the court hearing about an agreement that 
had already basically been, I suppose, drafted. I don’t think we saw 
it, but our attorneys told them if that’s what it said, certainly we 
would not sign on to it. Then, at the hearing, when the court re- 
jected that as a stipulation, the Cattle Growers’ Association — well, 
that was basically the end of the hearing and the Forest Guardians 
and the Forest Service went into a room right there in the court 
house. They did not ask the Cattle Growers’ Associations to partici- 
pate. They cut the agreement in that room. That is now the agree- 
ment that the Forest Service is using as a basis for altering the an- 
nual operating plans on the permit — for the permittees and exclud- 
ing the grazing off of these allotments. 

Ms. Towns. Mrs. Chenoweth, Congressman? 

Mrs. Chenoweth. Yes. 

Ms. Towns. I was just wondering if I might respond to that? 

Mrs. Chenoweth. Yes. 

Ms. Towns. The stipulations — and this may be about the third 
time that I’ve said this, but it seems to be important to repeat. The 
stipulations memorialized what was in annual operating plans that 
had been worked out since, in 1995, when we began to look and 
see that a number of those permits were going to expire in 1996 
and we were instructed by the Burns amendment to do NEPA com- 
pliance on our entire workload. 

The stipulations — I asked that question specifically before we 
came here — memorialized that which had already been worked out. 
There were no deals cut. I think 

Mr. PoMBO. Would the gentlelady yield for just a minute? If the 
stipulations were annual operating procedures, why was the law- 
suit filed? 

Ms. Towns. There are a number of technical reasons why others 
might choose to file a lawsuit. As I mentioned before, there were 
several layers of planning. We had embarked upon two of them and 
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the final one when we were in the programmatic — the fourth plan 
level of planning — ^when we were into that process with Fish and 
Wildlife Service, the lawsuits were filed saying that we had not 
done site-specific environmental analyses in compliance with the 
ESA. We were on a track doing planning at one of two — at two lev- 
els. 

Mrs. Chenoweth. There’s a difference, though, between the stip- 
ulated agreement and the settlement agreement. Yes. There defi- 
nitely is. So, Judge Reduttle rejected the stipulated agreements. 

Ms. Towns. There is no settlement. The lawsuit is still in effect. 

Mrs. Chenoweth. There was a settlement agreement that 
the 

Mr. COPPELMAN. Can I just say that the chronology is that the 
judge — there’s a Federal district judge and a magistrate. The hear- 
ings were held in front of the magistrate at the direction of the 
Federal district judge. The magistrate was holding a hearing. Dur- 
ing that hearing word came back from the judge that he was not 
going to sign the stipulation because the Cattle Growers were not 
on it. OK? So, then, the plaintiffs and the Forest Service and De- 
partment of Justice reached an agreement without — that would not 
have to be approved by the court. Then what happened was the 
Cattle Growers filed a temporary restraining order, that evening, 
to try to stop that stipulation from being enforced, and a hearing 
was held on that. The magistrate rendered a written — a fairly com- 
prehensive — ^written decision denying — recommending that the 
TRO be denied. 

The same judge, who rejected the earlier stipulation, after the 
hearing, after the recommendation of the magistrate, approved the 
recommendation of the magistrate denying the temporary restrain- 
ing order. That’s what happened. 

Mrs. Chenoweth. Mr. Menges, do you believe that the settle- 
ment agreement simply memorialized practices, policies, and proce- 
dures already in place? 

Mr. Menges. I can think of three permittees that had their al- 
tered annual operating plans amended, right off the top of my 
head; just some of my friends, and the forest — the local forest rang- 
ers called a meeting and I attended that meeting at the Clifton 
Ranger district, and they talked about the changes, and people had 
changes to their annual operating plans right there that day that 
were the result of this agreement. And, they talked about how they 
were going to enforce it and they were going to hire somebody to 
ride and take pictures and see if they can find somebody that had 
let cows come into the river. 

Mrs. Chenoweth. And the parties that were affected with the 
changes 

Mr. Menges. Yes. 

Mrs. Chenoweth. [continuing] were not a party to the agree- 
ment at all — this settlement agreement? 

Mr. Menges. Oh, no. These 

Mrs. Chenoweth. Now did the Forest Service offer to pay your 
legal fees? I understand your legal fees were about $100,000. 

Mr. Menges. Between the two associations, no. We have to get 
that out of our members. 
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Mrs. Chenoweth. Well, if you had agreed to the settlement 
would they have paid your legal fees? 

Mr. Menges. I don’t know. I doubt it 

Mrs. Chenoweth. Mr. Coppelman. 

Mr. Menges. This case 

Mr. Coppelman. They were interveners. 

Mrs. Chenoweth. So the Forest Service asked you to intervene? 

Mr. Coppelman. You get attorneys’ fees if you beat us basically. 
And this case isn’t over. And this case is only — all that’s happened 
is that they — ^you know, were at the preliminary injunction stage. 
Nobody is entitled to attorneys’ fees, nobody’s applied for attorneys’ 
fees. So I can’t answer the question of who, ultimately, may get at- 
torneys’ fees in this case. 

Mrs. Chenoweth. So, how much will the plaintiff in these two 
cases — the Forest Guardians and FWCBD receive in attorneys’ 
fees? 

Mr. Coppelman. I don’t know whether they will and, if they do, 
I have no idea how much that will be at this point. I mean, it’s 
based upon records that they submit to us — timesheets and all that 
kind of stuff — if they’re entitled to attorneys’ fees. 

Mrs. Chenoweth. So, in your opinion, they’re entitled to attor- 
neys’ fees if they present proper records and costs? 

Mr. Coppelman. No. I said that they — if they are the prevailing 
party, as determined under the law, then they would be entitled to 
attorneys’ fees, just like industry attorneys would be entitled to at- 
torneys’ fees. And we’ve paid plenty of money to industry counsel, 
as well. 

Mrs. Chenoweth. Will the interveners — the cattlemen — receive 
any reimbursement of their attorneys’ fees and court costs from the 
government at all? 

Mr. Coppelman. I can’t — that’s way in the future and we’ll just 
have to see how this case resolves itself and who submits — you 
know, makes a motion for attorneys’ fees. I wish I could be more 
helpful, but I just can’t right now. 

Mrs. Chenoweth. I have a lot of other questions, Mr. Chairman, 
but I will yield back my time that is up. 

Thank you. 

Mr. PoMBO. If the gentlelady has other questions that she would 
like to ask at this time, we’re nearly concluded with the hearing 
so you may go. 

Mrs. Chenoweth. Thank you. 

Mr. PoMBO. I ask that she be given an additional 5 minutes. 

Mrs. Chenoweth. If the Cattlemen’s Association sues to chal- 
lenge a settlement in a separate suit, as the judge in this case has 
seemed to indicate that he would be suggesting that they can, will 
they ever get an opportunity to present their side of the case and 
their witnesses in court? 

Mr. Coppelman. Well 

Mrs. Chenoweth. I mean are we going to be facing endless, out- 
of-court settlements 

Mr. Coppelman. Where we are is the interveners moved for a 
temporary restraining order. The temporary restraining order was 
denied. Now, they could have moved for — then for preliminary 
injunc- 
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tion. They could appeal. They haven’t chosen to — they haven’t tried 
to anything more. 

Mrs. Chenoweth. Do you feel harm has been rendered by this 
decision based on Mr. Menges testimony? 

Mr. COPPELMAN. Do I feel 

Mrs. Chenoweth. Has there already been damage caused as a 
result of the decision and Mr. Menges’ testimony that certain indi- 
viduals are losing their privileges? 

Mr. CoPPELMAN. I’m not in a position to judge that — ^what’s hap- 
pened to individuals. I mean, that — if Mr. Menges feels he’s been 
harmed, I mean, clearly, in enforcing the Endangered Species Act, 
some cattle have been removed from Federal lands. Yes. 

Mrs. Chenoweth. Mr. Coppelman, did the court ever issue any 
order or decree that mandates the implementation of this settle- 
ment agreement? 

Mr. Coppelman. No. That’s not the way it was presented proce- 
durally. Procedurally, it was presented to the magistrate and the 
Federal district court judge on a motion — a temporary restraining 
order to prevent implementation of the stipulation. 

Mrs. Chenoweth. So there’s never been an order or decree that 
mandates the implementation of this settlement agreement, then? 

Mr. Coppelman. A judicial order, no. 

Mrs. Chenoweth. Thank you. I have other questions I’d like to 
submit in writing. 

Mr. POMBO. Mr. Hayworth. 

Mr. Hayworth. Mr. Chairman, I just am cognizant of the fact 
that one of the key players, if you will, or participants, the trial at- 
torney, was, for whatever reason, not here with us today. Might I 
suggest, commensurate with Congressional protocol and your dis- 
cretion as the Subcommittee chairman, that we request of the trial 
attorney, and, indeed, our friends from the Department of Justice 
and the others involved in this to submit all written correspond- 
ence, and for that matter, informal correspondence, which may 
exist prior to the settlement of this case, involving the litigants, 
which may indicate whether or not there was some sort of pre-set- 
tlement established — or settlement established before the 6-day pe- 
riod that you’ve talked about. And, I would just — I would make 
that recommendation to you, and, of course, would be happy for 
you to formalize that in some way and I know that. I’m sure that 
our friends in the Justice Department would be happy to comply 
with such a request. 

Mr. PoMBO. In conferring with counsel and the full Committee 
chairman, that will be taken under advisement. 

Mr. Hayworth. I thank you very much, Mr. Chairman. I’d like 
to thank those witnesses, especially my constituent from Arizona, 
for being here today. 

Mr. PoMBO. We do have further questions that we will be sub- 
mitting to you in writing — to all of you. I have a number of ques- 
tions that I don’t feel were answered here today and I have other 
questions that will be submitted to you. If you could answer those 
in writing in a timely fashion for the hearing, it would be of great 
help to the Committee and would avoid future hearings, at least on 
this. 
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I thank you for coming in and testifying. Your testimony was 
very valuable to the Committee. I, again, apologize for the length 
of the hearing — the delay in the hearing, but we don’t control the 
floor schedule. So. But, thank you all very much for being here. 

Mr. Hayworth. Thank you, Mr. Chairman. 

[Whereupon, at 5:44 p.m., the Subcommittee adjourned subject to 
the call of the Chair.] 

[Additional material submitted for the record follows.] 
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Statement of Jimmy R. Bason 

Let me start by thanking you Chairman Young and members of the Committee 
for the opportunity to speak to you today, although I would rather have my finger- 
nails pulled out with pliers. But, you and your fellow Congressmen need to know 
what is happening to American citizens, American taxpayers who are working hard 
to raise their families. Unfortunately, my family and I are in the sorry position to 
be able to illustrate that story. 

I have owned a ranch in Southwestern New Mexico for 36 years. Unlike many 
of my counterparts, I did not inherit the ranch. I grew up working on other people’s 
ranches. I was able to put together my own operation after serving my country in 
the Air Force for five years. I had planned to pass the ranch, comprised of Federal, 
state and private land to my son, Brent, and his young family. We have begun that 
process and Brent placed himself heavily in debt last year with federally guaranteed 
loans to begin buying me out of the operation. 

Brent is 29 years old. He is the father of a three-year-old Typhen, who I call 
“Jefe” because he thinks he runs the outfit, and my newest pride and joy, one- 
month-old Cord. Brent’s wife Stephanie worked on the ranch right up until deliv- 
ering Cord last month. Immediately following the birth, she was up fighting with 
the Bureau of Land Management to allow our local 4-H group to use a building the 
agency had promised to let the kids use for summer projects. 

Our ranch is largely comprised of two (2) large forest allotments on the Gila For- 
est, which brings us to the topic of today’s hearing, citizen lawsuits as provided for 
in the Endangered Species Act (ESA), the Clean Water Act (CWA) and the Clean 
Air Act. The Southwestern Region of the U.S. Forest Service, which includes 11 for- 
ests in Arizona and New Mexico, has become the hotbed of environmental litigation. 
Both the Forest Guardians and the Southwest Center for Biological Diversity have 
filed suits against the U.S. Forest Service under the ESA. Their initial attempt was 
to remove livestock from some 160 grazing allotments in New Mexico and Arizona. 

Please keep in mind that all FEDEIUAL GOVERNMENT permittees operate 
under the direction of and with the cooperation of THE FEDERAL GOVERNMENT 
on a yearly basis. Each year the permittee manages his allotment pursuant to an 
annually updated and signed agreement with THE FEDERAL GOVERNMENT. 

Instead of working with and defending us as well as themselves, we read in the 
newspapers that THE FEDERAL GOVERNMENT says cowboys haven’t changed in 
20, 60 or even 80 years. If there is a problem on Federal lands, it is THE FEDERAL 
GOVERNMENT who has created it by not pursuing proper management and not 
allowing permittees to do what they know to be best. 

The radical environmentalists have no regard for the families or rural economies, 
which they will kill if their suits are successful. And, their agenda has nothing to 
do with the protection of any endangered specie or the environment. Cattle don’t 
eat fish or birds and proper grazing management practices will allow for fish, birds 
and cattle. The radicals want to control the land and they are using citizen lawsuits 
to do it. 

At the present time our allotments are not a part of ANY of the ongoing citizen 
suits filed by radical environmentalists. However, that has not stopped the impact 
of citizen suits on us or many of our neighbors. My son and his young family are 
literally facing bankruptcy at the hands of THE FEDERAL GOVERNMENT who 
guaranteed the loan them the money to go into business. I know they are not alone 
in this crisis. 

We are part of the first 33 allotments in the Gila National Forest, one of the 11 
forests in the Southwestern Region, to undergo environmental analysis as part of 
the National Environmental Policy Act (NEPA) process. The U.S. Forest Service 
(USFS) began the analysis with an initial scoping document in early March 1998. 
Given what I have learned since then, I have come to refer to this Federal agency, 
as well as all others as THE FEDERAL GOVERNMENT. 

Between the two allotments, we are authorized to run 450 head of cattle year- 
round. Due to the drought that we have experienced over the past several years, 
we have voluntarily been running only 300 head, taking non-use on the balance. 
Brent and Stephanie were working with THE FEDERAL GOVERNMENT and all 
seemed well. We have documented monitoring for our operation for some 50 years 
and NEPA analysis was done about nine years ago. That all changed near the end 
of April. 

As part of NEPA our Sierra County Commission got involved in the process on 
behalf of affected permittees in the County. In mid April Brent told the Commission, 
in a public meeting attended by FEDERAL GOVERNMENT employees, that unless 
things changed, there would be no need for the Commission to go to the trouble. 
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This was publicly confirmed by the FEDERAL GOVERNMENT employees in at- 
tendance. 

A mere nine days later that all changed. Brent was called in by what I now refer 
to as the “bully squad.” Brent was confronted by some seven different FEDERAL 
GOVERNMENT employees who told him that because of a court order resulting 
from a citizen suit filed by the Forest Guardians against the LfSFS, his permit 
would be cut to 92 head. 

First Brent informed the FEDERAL GOVERNMENT that there was no court 
order, rather there was a settlement agreement between the Forest Guardians and 
the USFS, which had no force of the court or the law. When they argued with him, 
he pulled out a copy of the settlement agreement, which I had obtained when I at- 
tended the hearing on the issue. That did not deter them. 

Brent then pointed out that the operation would not be economically viable at 
that number. He stated that he would need at least 200 calves to service the debt 
he had undertaken to buy the permit to marginally service the debt under THE 
FEDERAL GOVERNMENT’S lending agency’s guidelines previously agreed to. The 
“good cop” in the squad, then began negotiating on Brent’s behalf. Pretty soon they 
had worked back up to 192 head. The good cop suggested that THE GOVERNMENT 
just go up the eight additional head to arrive at the number Brent needed. The “bad 
cop” absolutely refused. He said THE FEDERAL GOVERNMENT had been pushed 
around enough in the Northwest they weren’t going to take any more. They had to 
do something dramatic and this was it. 

Brent left the meeting with no resolution. Among the reasons THE FEDERAL 
GOVERNMENT mentioned to justify their drastic cut was a computer model being 
used to assess carrying capacity. It appears that all the monitoring we have done 
over the past five decades has little or no value. This computer model, which THE 
FEDERAL GOVERNMENT now wants to call a calculator, has built-in assumptions 
such as the idea that cattle will not graze on a slope of over 40 percent. I don’t know 
how many of you are familiar with the terrain in New Mexico, but no one has told 
our cattle they won’t eat from a slope of more than 40 percent. They have been 
doing it for years. 

Additionally, many of the management practices livestock producers have em- 
ployed over the years like placing mineral or supplemental feed in strategic loca- 
tions are designed to ensure that the animals will utilize grazing throughout the 
allotment and maintaining equitable distribution of grazing. These management 
practices were not taken into consideration by the computer calculator. 

Another assumption is that cattle will not graze beyond two miles from any wa- 
tering facility. That’s something else nobody has told our cattle. Whole breeds of cat- 
tle are promoted for their ability to travel miles from water. Additionally, THE 
FEDERAL GOVERNMENT didn’t even have correct information about where there 
were watering facilities on the operation. Some of that has since been corrected in 
THE FEDERAL GOVERNMENT’S files, but incorrect information has already been 
provided to literally hundreds of people, many of whom are dedicated to removing 
livestock from the land. 

There is also the arbitrary decision by THE FEDERAL GOVERNMENT that only 
36 percent of the forage can be utilized. AND, the computer calculator did not take 
into account all the kinds of forage available. No forage value was given for the 
browse, which the main forage source on these allotments. 

Brent was allowed to drive to Silver City to look at the model. Having learned 
his lesson about the “bully squad,” he took our range consultant, a former USFS 
employee, as well as a range specialist from the New Mexico Department of Agri- 
culture (NMDA) with him. None of the three saw anjdhing to support what THE 
FEDERAL GOVERNMENT was proposing to do with our allotment. 

As part of the NEPA process, we were told that each permittee had the oppor- 
tunity to provide an “alternative” to be included in the second scoping document. 
The time line in which that alternative was to be produced was extremely short, 
especially when you consider that THE FEDERAL GOVERNMENT chose to under- 
take this assessment at the busiest time of year for livestock producers. We were 
able to secure a one-week extension through our livestock association and their at- 
torney and presented our alternative. That alternative was printed in the scoping 
material published, but with the notation that it was not considered viable and 
would not be studied. 

THE FEDERAL GOVERNMENT has since decided that they would further study 
our alternative, but like the misinformation on the water, the seed has been planted 
and the trap has been laid for those who would do away with us. 

On June 9, 1998, THE FEDERAL GOVERNMENT mailed out over 600 copies of 
their scoping alternatives to “interested parties.” Their aim was to make sure that 
all alternatives and issues relative to the 33 allotments were listed and they gener- 
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ously provided a 20-day comment period. When asked for a 30 extension on the com- 
ment period for all permittees by New Mexico Lt. Governor Walter Bradley, THE 
FEDERAL GOVERNMENT granted an extension . . . but only for the Lt. Governor. 

THE FEDERAL GOVERNMENT still plans to issue 23 draft EAs to cover the 33 
allotments on August 1, 1998. Lt. Governor Bradley has until July 30 to comment. 
I ^ess that tell us all how much THE FEDERAL GOVERNMENT values the par- 
ticipation of state government. 

THE FEDERAL GOVERNMENT says it cannot grant an extension to all permit- 
tees because their analysis must be completed by the end of the fiscal year. If the 
money for the analysis must be spent within the fiscal year, why did they wait until 
March to begin the process? 

Adding insult to injury, the Forest Guardians chose to hold their annual gath- 
ering on our allotment in mid June, after we have suffered through five years of 
drought. That Federal land is multiple use land and the Forest Guardians have 
every right to use it. However, now I am told that our allotments have some 60 com- 
ments, while the other 31 have only 15 combined. 

As I said, the draft EAs are to be mailed out by August 1, with a 30-day comment 
period for recipients to “vote” on which alternative should be utilized. Brent has no 
illusions about which alternative will win the vote on our allotments. It will be al- 
ternative A, which allows for no grazing, but keeps all watering facilities and im- 
provements in place. It does not, however, make clear who will pay to keep those 
improvements in place. Brent and Stephanie will certainly not have the money to 
do. In the end, it will be the American taxpayer, your constituents, who will pay 
the bill, just as they are paying the bills for these citizen suits. 

Between 1993 and 1998, some 75 suits have been filed in Arizona, primarily by 
radical environmental groups. Every time THE FEDERAL GOVERNMENT settles 
one of these suits, they turn around and pay the radicals for their court costs and 
attorney fees. There have been hundreds of thousands of dollars paid out by THE 
FEDERAL GOVERNMENT. During the Forest Guardians meeting in Kingston on 
our operation, their attorney quipped that he did not charge his clients fees, THE 
FEDERAL GOVERNMENT paid his bills. And we call these citizen suits? 

If THE FEDERAL GOVERNMENT doesn’t pay, so-called charity groups do. Ac- 
cording to an article from the Albuquerque Journal in August 1997, which I would 
like to request be made part of the record, the Philadelphia based PEW Foundation 
pumped nearly $700,000 into the Southwest for litigation between 1995 and 1997. 
And, they are just one of the contributors. So much for citizen law suits. 

An additional problem with the citizen suit provisions is the way THE GOVERN- 
MENT has reacted to them. As part of their latest litigation, the Forest Guardians 
filed for a preliminary injunction to remove livestock immediately from more than 
100 allotments in New Mexico and Arizona. At the request of the FEDERAL GOV- 
ERNMENT and after great expense and effort, the New Mexico Cattle Growers As- 
sociation and the Arizona Cattle Growers Association gained intervener status in 
the case to protect the interests of the livestock producers. Although THE FED- 
ERAL GOVERNMENT assured our organizations that they were in a good position 
to defend the case, immediately prior to the hearing they negotiated a stipulated 
agreement with the radicals that would have been extremely harmful to the live- 
stock industry. 

Because we as interveners would not sign off on the stipulation, the presiding 
Federal district judge denied the stipulation. So, the Forest Guardians and THE 
FEDERAL GOVERNMENT simply and literally went into a back room and came 
out with a settlement agreement. This agreement is a piece of paper with no more 
value than a contract between two parties. 

THE FEDERAL GOVERNMENT, however, has told the press and the public and 
tried to tell permittees that they have a court order to destroy our lives, our fami- 
lies, our culture and our country. 

Based on the ESA, the agreement itself appears to be illegal. It covers potential 
critical habitat, potentially listed species, suitable habitat and suitable but unoccu- 
pied habitat. The ESA provides no authority for any of these. The potential critical 
habitat is especially frightening. Potential critical habitat is defined as anywhere a 
species might want to live in the next ten years. Suppose some bird or fish or bug 
decides it wants to live where your chair is sitting. Will you just step aside and find 
a new place for your office and for our government to hold hearings? 

The Forest Guardians are feeling pretty sly right now. At their Kingston meeting 
on our allotment, they announced that they would be flying over the fences THE 
FEDERAL GOVERNMENT agreed to build, taking photographs. They will then 
bring their volunteer troops in on foot to document that fences are down. Because 
THE FEDERAL GOVERNMENT will be violating their settlement agreement, the 
Forest Guardians will then file a new suit based on that violation and demand that 
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cattle be removed, not because of the ESA, but because of a violation of a settlement 
agreement. Given the way THE FEDERAL GOVERNMENT has handled the situa- 
tion to this point, there is little doubt in my mind what happens next. 

There was no way THE FEDERAL GOVERNMENT could hold up their end of 
that settlement agreement even in the beginning. There are so many elk in the Gila 
Forest that there is no way to keep them from tearing down fences. If anyone were 
interested in the truth, the truth is that the elk are doing tremendous resource 
damage. Even when all the cows are gone, there will be no improvement in the envi- 
ronment because of the elk. 

Additionally, the Forest Guardians made statements at their meeting about how 
“boy scouts” might cut fences or leave gates open. Any guesses as to the size and 
age of these “boy scouts?” 

At the conclusion of the Forest Guardians three-day meeting in Kingston, gates 
were left open in every one of our eight pastures allowing livestock to roam over 
more than 100 square miles. Coincidence? 

I have been told that folks are walking our pastures that are being rested trying 
to find proof that cattle are in them out of the rotation prescribed by our grazing 
permit, even though our allotments are not the subject of current litigation. It 
doesn’t take a rocket scientist to figure who will be among the targets of the next 
suits. 

If I sound bitter, it is because I am. I have told you a very personal story, but 
my story is no different than that of my fellow cattle producers throughout the 
West. THE FEDERAL GOVERNMENT tells us that they are not trying to put us 
out of business. I would ask, if you decided to cut their wages by 78 percent, would 
they still think they were employed? Would they be able to pay their bills and feed 
their families? 

I taught my son not to be afraid of anything. But I am afraid and now I can’t 
seem to make him afraid of what THE FEDERAL GOVERNMENT, our government, 
the government is doing to us. 

Nobody among us wants to harm the environment. Who could be against pro- 
tecting animals? We have cared for the land and its creatures so that we could pass 
it on to future generations. 

We are hear to beg for your help to stop what is happening to us. 


Statement of Robert Wiygul, Managing Attorney, Earth Justice Legal 
Defense Fund, Rocky Mountain Office 

Good afternoon. My name is Robert Wiygul, and I am the managing attorney of 
the Earth Justice Legal Defense Fund’s Rocky Mountain Office, which is located in 
Denver, Colorado. I am also the attorney for Forest Guardians in the case in the 
Arizona district court which is the subject of this hearing. I appreciate the oppor- 
tunity to be here and to give you my perspective on this case, and the settlement 
agreement which resulted from it. 

I’d like to address three basic points about this lawsuit and the settlement agree- 
ment. The first is that removal of cattle from river and stream corridors was and 
is absolutely necessary to address the damage that livestock grazing causes to en- 
dangered species and water quality on Forest Service lands in Arizona and New 
Mexico. Had the Forest Service not agreed to the measures in the settlement agree- 
ment, there is little question that the Court would have issued an injunction with 
much harsher terms. The second is that the settlement agreement was the bare 
minimum necessary to, in the short term, protect stream corridors and the species 
that depend on them for their survival. Over the longer term, there will need to be 
additional reform of grazing practices to protect these watersheds. Third, I would 
like to address the charges that the livestock industry was excluded from the nego- 
tiations over this settlement agreement. Those charges are simply not borne out by 
the facts. 

The Forest Guardians lawsuit was a necessary response to what amounted 
to a crisis situation on Forest Service lands in the Desert Southwest. 

Stream corridors constitute the richest, most diverse and productive ecosystems 
in the southwestern United States, serving as home to hundreds of species, includ- 
ing migratory neotropical song birds and native fish. Although historically consti- 
tuting just 1 percent of land in the Southwest, the habitats within these corridors — 
referred to as riparian areas — support an estimated 85 percent of desert Southwest 
species at some point in their development. During the course of the last century, 
however, 95 percent of these riparian systems have been degraded and destroyed. 
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Unmanaged domestic livestock grazing has been one of the single most important 
factors in the precipitous decline of these ecosystems. 

For more than 20 years, the Forest Service has regarded riparian health as a top 
management priority on the 21 million acres it manages in Arizona and New Mex- 
ico; for more than 15 years, the Forest Service has had standards and guidelines 
in effect to restore these degraded ecosystems; yet today, the vast majority of ripar- 
ian areas on Forest Service lands remain in unsatisfactory condition. During that 
same period, the United States Fish and Wildlife Service (“FWS”) has listed one ri- 
parian-dependent species after another as threatened or endangered. To date, more 
than 20 southwestern species that are dependent on healthy riparian and aquatic 
ecosystems have been listed as either threatened or endangered, or are proposed for 
listing. 

The Forest Guardians lawsuit. Forest Guardians v. U.S. Forest Service, et al (Civ. 
No. 97-2562 PHX-SMM), focused on three species that are dependent on healthy 
streams and riparian areas: the southwestern willow flycatcher, the spikedace, and 
the loach minnow. There is no serious question that uncontrolled cattle grazing has 
decimated the riparian habitat critical to these species. The scientific literature and 
documentation from the U.S. Fish and Wildlife Service and the Forest Service all 
establish that grazing has altered the hydrology and vegetation of these species’ 
habitat so severely as to drive them to the brink of extinction. 

The only means of recovering these areas to a fully functioning status is to re- 
move cattle from them altogether. 

Despite this fact, the Forest Service’s actions to remove cattle from this critical 
riparian habitat has been painfully slow and halting. In one case, for example, our 
research showed that fences which were to have been constructed as much as three 
years ago to protect riparian areas from cattle had simply never been built. In other 
cases, cattle were placed in riparian pastures after other pastures had been ex- 
hausted. In still other cases, cattle were present in areas from which the Forest 
Service claimed that they had been excluded. This failure to protect critical riparian 
habitat violated not just the Endangered Species Act, but also the National Forest 
Management Act. Just as significantly, the Forest Service had very clearly failed to 
comply with the consultation requirements of the Endangered Species Act with re- 
spect to grazing on these allotments. 

The settlement agreement was the hare minimum necessary to, in the short 
term, protect stream corridors and the species that depend on them for 
their survival. 

The fact of the matter is that the Forest Service had simply not moved to carry 
out its obligations under the Endangered Species Act, and as a result it stood a good 
chance of losing in court. If the agency lost, the result would very likely have been 
a broad injunction against any continued grazing pending compliance with the En- 
dangered Species Act. 

The settlement agreement that was ultimately reached in the case was a com- 
promise, as are all settlement agreements. In essence it required the Forest Service 
to remove cattle from a number of stream corridors, perform habitat reviews in 
other stream corridors, and insure that trespass cattle were promptly removed from 
places they weren’t supposed to be. 

These measures are not by any means overly protective. In fact, they constitute 
a bare minimum of safeguards for these endangered fish and birds. For the short 
term, they will help protect critical riparian habitat from further degradation. For 
the longer term, other measures will clearly be necessary. In the arid climate of the 
desert southwest, cattle grazing leads to erosion, changes in plant communities, and 
environmental degradation. Over time cattle numbers on Forest Service lands must 
be drastically reduced, and in some cases grazing must be eliminated altogether. 

This is not a pleasant prospect for the Forest Service, it is not a pleasant prospect 
for the ranching community, and although you may not credit it, it is not a pleasant 
prospect for me. But it is an inescapable fact that decades of abuse is catching up 
with the public lands of the desert southwest, and the law and the public demand 
that those abuses be reversed. 

The livestock industry was invited to join in the negotiations over this settlement 
agreement. 

Finally, let me address the charge that the settlement agreement in the Forest 
Guardians suit was cooked up in secret, and somehow lacks legitimacy. The fact of 
the matter is that the New Mexico and Arizona Cattle Grower’s Associations inter- 
vened in the lawsuit, and were invited to join in settlement discussions. They even 
participated in early settlement talks. Apparently on the advice of their attorneys, 
they pulled out of those talks. Had they chosen to participate, they would have been 
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at the table. They did not, and their complaints of exclusion cannot lie comfortably 
in their mouths now. 

In addition, it is worth noting that the Cattle Growers’ Associations requested 
that the Federal district court block implementation of the settlement agreement, 
and that court reused the request in very strong terms. The Cattle Growers could 
have appealed that decision or sought further relief, but chose not to. If they be- 
lieved this settlement agreement was secret or illegal, their recourse was through 
the courts. The fact that they chose not to take that recourse says volumes. 

In sum, the Forest Guardians lawsuit was a necessary response to years of abuse 
of the riparian areas of the southwestern National Forests. The settlement agree- 
ment that was reached in that case provides a bare minimum of protection for these 
areas, and its terms were negotiated in broad daylight. 

Thank you for inviting me to testify here today. I welcome your questions. 


Statement of Dr. Robert D. Ohmart, Arizona State University 

Good afternoon ladies and gentlemen of the House Resources Committee. Thank 
you, Mr. Chairman, for inviting me to testify today. 

Even though I am and have been employed by Arizona State University for the 
past 28 years, my comments today are my own based on my education and experi- 
ences. They in no way represent those of the University. 

I would like to begin with a brief background to give you some feel for the basis 
and foundation of my testimony. I was born in eastern New Mexico where my folks 
worked at dry-land farming, raising some cattle, and running some sheep. A large 
portion of my relatives pursued these vocations in the general area as well. Dry land 
farming was erratic at best and if the boll weevils didn’t get the cotton the hail 
storms usually did. Ranching was similar and my father moved to Carlsbad, New 
Mexico to work in the potash mines shortly before I entered school. 

I received all of my primary and secondary education in Carlsbad. After gradua- 
tion in 1955 I attended New Mexico State University thinking I was mature enough 
for a college education. Unfortunately that was not the case. 

I left college and worked for two years in the oil fields of west Texas. I worked 
on drilling rigs and ultimately became a pulling unit operator where we replaced 
joints of tubing or pumps on oil wells that needed refurbishing. After two years I 
returned to New Mexico State University where I began working on a BS degree 
in Wildlife Management. To broaden my training and to insure employment after 
graduation I took many courses in range grasses, range management and animal 
sciences. I graduated in 1961 and elected to continue my education at NMSU but 
now in the Biology Department. I completed my Master’s Degree in 1963. Though 
my interests were primarily in wildlife (birds) I continued taking botanical courses 
such as range botany and plant ecology. 

I give you this background because most people on the street think college profes- 
sors live and exist in ivory towers and have little or no connection with the real 
world. In many of my colleagues that is true, but my roots come from poor dirt 
farmers with little more than a fourth or fifth grade education. I have watched 
many a sunrise on my knees with a 12-foot cotton sack strapped to my shoulder 
or standing on a pulling unit starting out of the hole with an 8,000-foot string of 
2-inch pipe. I feel very connected to the real world and part of my heritage is a few 
cows, goats and chickens in my back yard in Chandler, Arizona. 

After my Master’s degree I attended the University of Arizona, worked at the Uni- 
versity of California in Davis, and eventually accepted a faculty position to develop 
a wildlife program at Arizona State University in 1970. 

Since then, my research has taken me over much of Arizona, California, New 
Mexico and west and south Texas. I have worked with virtually every Federal and 
state agency in the Southwest. 

In 1993 the Governor of Arizona appointed about 36 scientists throughout Arizona 
and from all state and private entities to examine and rank ecosystems in Arizona 
at a level of risk. EPA provided the funding and we on the Technical Committee 
worked two years examining and ranking the risk level for all ecosystems in Ari- 
zona. 

We found that ecosystems at greatest risk in Arizona are wetlands, springs and 
streams. Domestic livestock grazing is one of the top three human stressors 
to these ecosystems. (The other two are water management (dams, channeliza- 
tion, riprapping, etc.), and groundwater pumping.) 

About ten to twelve years ago I became interested in small streams and their be- 
havior since virtually all of the large streams in the Southwest have been so inten- 
sively managed for water 3 deld. As I began to examine small streams it became in- 
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stantly obvious the impacts that grazing livestock where having on these stream 
systems. I immediately began reading and studying the scientific literature to deter- 
mine what other workers had observed and documented relative to livestock use and 
their impacts. 

I then began to look for bench mark areas or streams that had no or very limited 
domestic livestock use. Not to my surprise there are few streams that had escaped 
heavy livestock use over the past 125 years that cattle have used the arid west. I 
began walking streams seeing what others had reported in the scientific literature 
and noting other types of ecological degradation as the result of heavy livestock use. 
Bench mark streams and streams where cattle have been excluded in the recent 
past helped me to reconstruct what the appearance of healthy streams should be. 

The photographs I show you today provide vivid evidence of the damage uncon- 
trolled livestock have on riparian habitat. These are two photos on the San Pedro 
River taken from the Herford Bridge. The one with the cattle in it was taken by 
a AZ Game and Fish employee in June 1985 (Pat O’Brien). Cattle were removed 
from the river on 1 January 1987. So the second photo was taken 8.5 years after 
cattle exclusion from the same spot and in the same month (June 1995). You can 
see that recovering a riparian stream is possible, but it takes time and it takes will. 

'Why worry about riparian habitats'^ What is their importance to society? 

If southwestern civilization is to sustain itself it must have clean, reliable sources 
of water. Our riparian systems are vital to our survival in the southwest. When 
healthy they help dissipate floods, clean our water supplies and provide the greatest 
water 3 deld through time. Healthy riparian areas also provide the highest water 
quality. 

These systems also are vital to the lion’s share of wildlife in the Southwest. For 
example, 75 to 85 percent of the wildlife in the Southwest are obligate users of ri- 
parian systems. By that I mean that this wildlife would no longer exist in the 
Southwest if these habitats were obliterated. Another 15 to 20 percent of the wild- 
life use these habitats at some time or another throughout the annual cycle. So 
about 95 percent of the wildlife in the Southwest use the riparian habitats. 

How much riparian habitat is there? 

The most accurate data come from Arizona, but I strongly suspect that is very 
representative for the Southwest. There are 73 million acres in Arizona. There are 
5,000 miles of perennial rivers in the State. There are 260,000 acres of floodplains 
along the above rivers or this acreage is capable of supporting riparian floodplain 
habitat. Thus, less than 1 percent of Arizona is riparian habitat yet it is 
vital to more than three quarters of the total wildlife in the State. There 
have been a few streams excluded from livestock but their numbers are insignificant 
compared to the whole. 

What condition of health are these habitats in? 

In 1991 EPA reported that riparian habitats were in the poorest ecological health 
ever in the history of this country. In general, their ecological health has only wors- 
ened over the past 7 years. 

What is the most important ecological component for wildlife in riparian systems? 

The cottonwood/willow habitat is by far the richest wildlife habitat in the cotermi- 
nous United States. This forest community is considered the rarest forest type by 
the Nature Conservancy. 

With the above background information in front of us I think I can now easily 
answer Chairman Young’s question as to “Why has the USFS imposed new regula- 
tions on grazing on Federal lands in the area.” 

The USFS has not imposed any new regulations on Federal grazing permitters, 
it is only obeying the laws passed by Congress and beginning to better protect nat- 
ural resources on public lands. 

I went to Tucson with the intent of testifying as an expert witness for the Con- 
servation Groups and on my arrival I was informed that the USFS had stipulated 
to all the concerns of the Conservation Groups. Being a personal and professional 
colleague with many of the USFS personnel over the past 30 years, I asked many 
of them why they had conceded to these groups. The answer was a simple “All of 
these demands are in our planning and management proposals so the intent of the 
Conservation Groups was no different than what our intentions were. This action 
today only expedited our management intentions.” 

Mr. Chairman, we have in the past borrowed and destroyed abundant riparian 
resources from future generations. Unless we start making management changes 
today there will not be any riparian resources for future generations except for salt 
cedar. Wildlife will mainly be starlings, English sparrows, and pigeons. As a young- 
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ster I was taught that when you borrowed something to ALWAYS return it in better 
condition than when you borrowed it — sharpen it or whatever. 

We are not doing that, Mr. Chairman, and if we are concerned about the condition 
of this earth for our future generations these types of management changes are im- 
perative! 


Statement of Jeff Menges, Second Vice President, Arizona Cattle Growers’ 

Association 


Introduction 

Mr. Chairman, my name is Jeff Menges. I am a fourth generation rancher from 
southeastern Arizona and I am currently serving as second vice-president of the Ari- 
zona Cattle Growers’ Association (ACGA). 

I want to thank Chairman Young and the House Committee on Resources for 
holding this oversight hearing and for inviting me to testify on behalf of over 2,000 
Arizona Cattle Growers regarding the use of the citizen suit provision of the Endan- 
gered Species Act to terminate grazing in the southwestern part of the United 
States. 16 U.S.C. 1540(g). I will utilize my time today by recounting for the Com- 
mittee my own personal experiences with lawsuits filed by the Southwest Center for 
Biological Diversity and the Forest Guardians on BLM allotments that my family 
has been utilizing for nearly twenty years. 

This process is fundamentally wrong and has left ranchers disillusioned and has 
increased distrust of the agency personnel we must work with on our allotments. 
In the case I just mentioned the cattlegrowers were brought into the process by the 
agency and then we sold out by the same agency that enlisted our assistance. The 
Arizona Cattlemen’s associations had expert witnesses prepared to testify as to the 
benefits that can result from grazing in riparian areas, that it is not always nec- 
essary to exclude grazing to ensure the continued existence of the species in ques- 
tion, and that excluding grazing could be potentially harmful to some of the endan- 
gered species. Unfortunately, these witnesses were never heard because the agree- 
ment that was reached between the government and the environmental groups 
quickly brought an end to the “hearing.” 

Utilizing Federal Lands is Crucial to the Ranching Industry in Arizona 

First, I want to point out that the ability to continue utilizing Federal lands is 
crucial to the future of the ranching industry, particularly in Arizona. In our state, 
more than the Federal Government owns 73 percent of the land and the Indian 
tribes and these Federal lands are intermingled with state and privately owned 
lands. This intermingled land ownership pattern makes nearly every viable ranch- 
ing operation dependent to some degree on the ability to utilize the Federal lands 
for grazing. This attack by the environmentalist groups on the practice of Federal 
lands grazing is having the effect of destroying the entire ranching industry in Ari- 
zona, an industry that currently provides beef for approximately seven million peo- 
ple. This ongoing and overzealous use of the citizen suit provision of the ESA is forc- 
ing hard working ranch families into removing their cattle from the very allotments 
they have spent their lives stewarding — allotments which are in better condition 
today than at any other time in history. 

For most ranchers, it is a lifetime goal to pass the family ranch to the next gen- 
eration as our parents and grandparents have done for the past one hundred years. 
Good stewardship of the lands from which we make our living and which makes this 
possible is in the best interest of every ranching family. Nevertheless, there are a 
number of interest groups that make no secret of the fact that they intend to re- 
move all cattle from the Federal lands in the southwestern part of the United States 
and they have found a method of utilizing the ESA to do just that. 

Environmentalist Groups are Systematically Removing Cattle from the 
Southwest 

The following is a typical scenario of how the groups proceed under the ESA: 
First, the group determines the area in which it wants to see the cattle removed. 
Next, the group finds a species that occupies or could potentially occupy the area 
and petitions to get the species listed as “endangered” pursuant to the ESA. Then, 
the group files suit against the action agency, either the Forest Service (FS) or the 
Bureau of Land Management (BLM) under the citizen’s suit provision of the ESA 
which provides: “. . . any citizen may request to enjoin any person ‘alleged’ to be in 
violation of the Act . . .” 16 U.S.C. 1540 (g)(1)(A). Typically, the group bases its suit 
on the allegation that the land management agency has not entered Section 7 Con- 
sultation as required for protection of the species and asserting that grazing con- 
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stitutes a “taking” pursuant to Section 9 of the ESA. Next, the group will ask the 
court to grant a preliminary injunction to prohibit any grazing activity until a deci- 
sion on the merits can be made. The next step is for the environmentalist group 
and the land management agency to settle, out-of-court, whereby the FS or the BLM 
agrees to remove the cattle from the area and the environmentalist group agrees 
to drop the suit. More often than not, the environmentalists will obtain an award 
for costs and fees based upon a section within the ESA that provides authority for 
the ruling court to grant such awards whenever it sees fit. Id. at 1540 (g)(3)(B)(4). 
The group uses the fee award to finance filing its next lawsuit. This process re- 
peated over and over again across the entire southwestern part of this country is 
effectively eliminating the entire ranching industry. In my own case, with more 
than 90 percent of my operation existing on Federal lands, assuming this trend con- 
tinues, my only option is to take the remaining private land I have left, subdivide 
and sell it for real estate development. 

The Land Management Agencies Fail to Defend Their Own Federal Lands 
Grazing Programs 

Recently, I was called as an expert witness in the U.S. District Court in Tucson, 
Arizona where the Southwest Center for Biological Diversity and the Forest Guard- 
ians were seeking a preliminary injunction precluding continuation of grazing on 
over one hundred Forest Service allotments in Arizona and New Mexico. The Forest 
Service requested that the Arizona Cattle Growers intervene in the process. Believ- 
ing the Forest Service intended on defending its grazing program, and realizing that 
the injunction had the potential of putting our ranchers out of business, the ACG 
had no alternative but to request intervener status. Therefore, the ACGA intervened 
in the lawsuit at a cost to us and the New Mexico Cattle Growers of approximately 
$100,000 only to have the FS settle with the environmentalists “behind closed 
doors” resulting in removal of cattle from all riparian areas. In this case, the 
cattlegrowers were neither privy to nor included in the negotiation process yet, the 
U.S. Department of Justice attorneys attempted to get the court to sign the nego- 
tiated settlement agreement. The court refused to sign the order but nevertheless, 
the FS is currently implementing the terms of the settlement agreement by modi- 
fying annual operating plans on Forest Service allotments. Something is drastically 
wrong with this process whereby standing to sue is as easy as alleging a violation 
of the ESA and where settlement agreements can be arranged without involving the 
affected parties in the process. A grazing permit represents a contract between the 
individual rancher and the government. I know of no other arena, which provides 
a mechanism whereby an outside interest, is allowed to alter or terminate a contract 
without consulting the affected parties. It is fundamentally wrong for the land man- 
agement agencies to negotiate altering our grazing permits without including us in 
the process. 

Litigation is Driving Public Lands Management Decisions 

A second suit that I want to address with the Committee was filed by the South- 
west Center for Biological Diversity was the result of a Biological Opinion (BO) re- 
leased by the U.S. Fish and Wildlife Service regarding the BLM allotments utilized 
by my operation and affecting approximately 1.6 million acres and 288 BLM allot- 
ments. In this case, the environmentalists alleged that the BLM failed to consult 
with the Fish and Wildlife Service as required under the ESA. However, the re- 
leased findings stated in the Biological Opinion established that cattle grazing was 
not adverse to any listed or potentially listed species and that cattle grazing would 
not adversely affect any potential habitat, thereby precluding the Consultation re- 
quirement. Nevertheless, the environmentalists alleged that grazing in these ripar- 
ian areas constitutes a “taking” of the pygmy owl and the razorback sucker both 
listed as endangered pursuant to the ESA. As a result, the BLM entered into a simi- 
lar process I described above resulting in an agreement that forces me to terminate 
grazing on approximately nine miles of riparian area within my allotments despite 
the fact that there is no indication that either of these species occupy these par- 
ticular riparian areas, nor have these areas been designated as critical habitat. Fur- 
thermore, the BLM admits that the riparian areas within our allotments exhibit an 
upward trend. 

In fact, I entered into a cooperative agreement with the BLM allowing me to im- 
plement a winter grazing program on these allotments due to the fact that the ri- 
parian area was in such good condition. The availability of this annual spring forage 
is invaluable to my ranching operation. I have been grazing this particular area 
under the agreement since 1990 and as recent as 1995 this was the only segment 
within the 29 miles of riparian area monitored by the BLM that was determined 
to meet the criteria for “proper functioning condition” (PFC). 
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I have provided pictures, which illustrate the positive vegetative response in this 
riparian area. Clearly, these pictures show and the BLM cannot deny that we have 
effectively accomplished every environmental goal established by the BLM at the 
onset of the grazing program. Furthermore, in 1995, I received a “grazing excel- 
lence” award from the Society for Range Management for our efforts. Yet, despite 
the success of my efforts, earlier this year I received a Full Force and Effect Deci- 
sion by the BLM ordering me to remove all livestock from these riparian areas for 
the next ten years (and presumably permanently). I filed appealing the decision, but 
pursuant to regulations governing such appeals, the order to remove my cattle re- 
mains in full force and effect pending decision on the appeal. 43 C.F.R. 4.477. Fur- 
thermore, the burden of proving that our livestock should remain on the allotment 
according to the terms of our cooperative agreement lies with the rancher. Assuming 
I have the resources to defend an agreement on one allotment, it’s unlikely that I 
can continue to defend myself when the next challenge arises. It becomes obvious 
that the administrative appeals afford little relief to the average operator. 

Ranchers are disillusioned by the Appearance of Impropriety Surrounding 
these Settlement Agreements 

This process of filing lawsuits only to romance the agency into backroom agree- 
ments with the environmental community has left ranchers disillusioned and cre- 
ated increased level of distrust of the agency personnel we have worked with for 
several years. Time and time again, the cattlegrowers have been invited to join in 
the litigation process by the agency only to be sold out by the same folks that asked 
for our help. We are astounded by the apparent willingness of the land management 
agencies, an arm of our Federal Government, to succumb to the demands of these 
opposition groups. To illustrate my point, I want to provide you with an example 
of how blatant this can be. 

On the morning following the hearing in Tucson in which I was called as an ex- 
pert witness and which I referred to earlier in my testimony, I was sitting in a room 
at the hotel where all parties to the litigation were gathered for a continental break- 
fast. A local news program announced that “one of the largest cattle removals in 
the history of the public lands would be occurring in New Mexico and Arizona.” A 
large group consisting of Forest Service employees, Southwest Center for Biological 
Diversity and Forest Guardian members and their attorneys cheered and clapped 
the announcement of the previous day’s settlement agreement between the groups. 
It was apparent to me on whose team those Federal officials were playing. 

The Forest Service and BLM remain under a legal mandate to maintain grazing 
programs, but it is apparent by the actions of the agency that there are many of 
these Federal land managers that give only lip service to such programs and would 
much prefer to see livestock eliminated from the Southwest. What has become even 
more painfully obvious to the ranching community is that more and more the land 
management agencies we have worked with in the past are aligning themselves 
ideologically with the extreme environmentalist groups that make no secret of the 
fact that it is their goal to remove all livestock from the entire southwest. Even 
more disheartening for us is the fact that without the ESA citizen suit provision and 
provisions for reimbursement of litigation costs much of this opposition activity 
would not be possible. Many of us have our life savings invested in our Federal 
lands grazing permits and now we are forced to defend them against parties who 
invest little to none of their own resources. 

Conclusion 

The process is broken. Litigation is currently driving land management decision 
making and the ESA citizen suit provision is fueling the ongoing litigation efforts. 
The ESA is being used to zone for owls, suckers and a number of other species that 
absolutely do not exist and may not even historically existed in the area. Federal 
lands ranchers need relief from misuse of this process — these types of frivolous ac- 
tivities is not what Congress intended. The citizen suit provision of the ESA and 
the appeal process must be overhauled with consideration of the foregoing misuses 
in mind. 

Until recently, I had been a strong supporter of the BLM and its grazing and it 
distresses me to be in confrontation with BLM officials that I considered as friends 
but I have an obligation to my family to stand for what is right and to protect my 
family’s future. I always believed that by caring for the land like my parents, grand- 
parents and great grandparents did I was preserving an opportunity for my own 
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children to engage in this ranching lifestyle should they choose. But I am now con- 
vinced that if this “runaway train,” the ESA is not stopped, my children will not 
have that opportunity to earn their living by ranching. 

Thank you for this opportunity and, if you have any questions, I will glad to an- 
swer them. 
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Statement of Renne Lohoefener, Assistant Regional Director, Ecological 
Services, U.S. Fish and Wildlife Service, Region 2 

Mr. Chairman, thank you for the opportunity to discuss the Endangered Species 
Act, specifically the citizen suit provision of the ESA as it relates to grazing in the 
Southwest. I am accompanied hy Tim Vollman, Regional Solicitor, Department of 
the Interior, for our Southwest Region. 

In spite of the abundance of litigation that the U.S. Fish and Wildlife Service 
(FWS) has faced in recent years, particularly in the southwestern portion of the 
U.S., the FWS remains a strong proponent of the citizen suit provision of the ESA. 
This provision plays an important role in ensuring that non-Federal entities — in- 
cluding states, counties, industry associations, environmental organizations and pri- 
vate citizens — have a say in the protection of species and their habitat, and provides 
a mechanism whereby citizens can ask the courts to examine whether agencies are 
appropriately implementing the ESA. However, it is unlikely that the citizen suit 
provision invites litigation against the Federal Government, as these suits could 
usually be brought under other laws were this provision absent in the ESA. In fact, 
the ESA citizen suit provision actually assists the government to avoid some law- 
suits, since it requires plaintiffs to notify the Federal agency 60 days prior to bring- 
ing a lawsuit. The Notice of Intent to Sue (NOI) provision has enabled the govern- 
ment to avoid some lawsuits by responding during the 60-day period to the claims 
made in the NOI and to work with potential plaintiffs in other instances to address 
issues raised in NOIs. 

The situation in the Southwest is extremely challenging, not as a result of the 
citizens suit provision of the ESA, but due to the need to manage natural resources 
for which there are many competing demands in an area with extremely diverse and 
fragile ecosystems, large expanses of public lands, fast growing metropolitan cen- 
ters, and scarce water resources. This situation has been further complicated by 
past problems in communication among Federal agencies and with the public, and 
by the extremely heavy and ever-increasing workload of the FWS and other agencies 
in this region. 

The complexity of the social, ecological and economic situation in the Southwest 
is not going to change. However, Federal agencies are already changing how they 
communicate with each other and the public, and how they work together to ensure 
compliance with the ESA. We are also working closely with other agencies to 
streamline the consultation process and to make it as efficient and effective as pos- 
sible. As for our ever increasing workload, the President’s FY 1999 budget requested 
an increase for FWS in Endangered Species funding of $2 million to support the ad- 
ditional staffing needed to ensure timely and efficient consultations, listing deci- 
sions, and recovery efforts in the Southwest. 

The FWS has made and will continue to make every effort to ensure that our deci- 
sions are scientifically based, that our priorities are driven by the needs of species, 
and that neither are driven by litigation. The ESA requires the FWS to make listing 
decisions solely on the basis of the best scientific and commercial data available. It 
cannot be, and is not, influenced by pending or threatened litigation. At the center 
of much of the litigation surrounding the listing program in the Southwest has been 
the FWS’s listing priority system. The FWS is not challenged as much on decisions 
of whether to list as on decisions of when to list. A large backlog of listing actions 
resulting from the listing moratorium and funding rescissions several years ago re- 
quired the FWS to prioritize its listing actions based on critical need, biology and 
the relative conservation benefit provided by each type of listing activity. To assist 
in assigning relative priorities to listing actions, each year since the listing morato- 
rium the FWS has issued a Listing Priority Guidance (61 FR 64475) to prioritize 
types of listing actions such as emergency listings, final listing decisions, candidate 
status, petition findings, delistings and critical habitat designations. This 
prioritization has necessarily resulted in many cases where the FWS postponed list- 
ing certain species in order to pursue listing other species in greater need of ESA 
protection. The FWS has stood behind its listing priority system, which has with- 
stood several court challenges, because it is based on sound science and conservation 
need. Operating without this priority system or failing to defend this system would 
likely result in more, not fewer, lawsuits. 

To ensure that litigation does not consume our resources and to be more respon- 
sive to other Federal agencies and the public, the FWS has instituted broad reforms 
in the last few years. These reforms have, in many respects, revolutionized species 
conservation in the United States and made implementation of the ESA more effec- 
tive and efficient while providing greater flexibility and certainty to businesses and 
private landowners. The FWS has begun streamlining the consultation and permit- 
ting processes of the Endangered Species Program; strengthening our historical 
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commitment to basing species conservation decisions on sound science through an 
improved peer review process; increasing the use of Candidate Conservation Agree- 
ments to remove threats and prevent species from needing to be listed as endan- 
gered or threatened; providing regulatory assurances to private landowners through 
Habitat Conservation Plans (HCPs) with the “No Surprises” rule and the use of new 
tools such as “Safe Harbor” agreements; improving monitoring programs under sec- 
tions 7 and 10 of the ESA; and increasing Federal agency, Tribal, State, and private 
sector involvement in species conservation. 

Specifically in the Southwest, the FWS and other Federal natural resource-related 
agencies have made a commitment to collaborate with each other, the public and 
Tribal, State and local governments under the umbrella of the Southwest Strategy. 
We are working diligently to improve communications with organizations that have 
typically brought litigation against us. By maintaining good communications with 
all interested parties, including open dialogue early in the decision-making proc- 
esses, we hope to decrease the amount of future litigation and to use the energy 
and resources of all parties that is currently applied to litigation to work creatively 
and proactively to enhance natural resources in the region. For example, towards 
the end of bringing all agencies into compliance on consultation requirements under 
the ESA, a Southwest Strategy Work Group has just completed streamlining proc- 
esses for the Federal agencies to address the near-term section 7 workload. In addi- 
tion, public involvement is being undertaken, and agencies involved in the South- 
west Strategy have recently been in contact with and sought feedback from various 
State and Tribal government and non-governmental entities. A tribal summit was 
also held in New Mexico to engage tribal members and governments in dialogue 
about natural resources and one is being planned in Arizona also as part of the 
Southwest Strategy. 

It is in part due to the groundwork laid by the Southwest Strategy that a possible 
injunction on cattle grazing was avoided on approximately 160 Forest Service allot- 
ments in Arizona and New Mexico. The Forest Service and FWS had committed to 
finding a new way of doing business in the Southwest and a Grazing Work Group 
was under formation as part of the Federal aspect of the Southwest Strategy, ena- 
bling us to come together quickly to consult on allotments identified in litigation by 
the Forest Guardians and the Southwest Center for Biological Diversity. This inter- 
agency group was not only able to expedite consultation on approximately 160 allot- 
ments that were the subject of the suit, but they were able to review and are near 
completion of consultation for 749 other allotments. Of those 749 allotments, only 
21 required formal consultation because they fell into the category of “Likely to Ad- 
versely Affect” a listed species. 

In this consultation, no effects were found on listed species for more than 600 of 
the 749 allotments, and a determination of unlikely to adversely affect listed species 
was made for another approximately 110 allotments. The Forest Services’s commit- 
ment to protecting species and ecosystems is evident in riparian areas, where graz- 
ing was not likely to adversely affect any southwestern willow flycatchers or their 
habitat. Furthermore, management changes called for on these and future allot- 
ments would be required of the Forest Service under section 7 consultation irrespec- 
tive of this or any other litigation. 

As previously stated, in order to ensure that the FWS remains responsive to the 
needs of other Federal agencies and the public, and of the species, and to address 
our expanding workload, the Administration has requested a $2 million increase in 
our FY 1999 budget for the Southwest. This increase in funding will allow us to 
proactively work with partners to reduce the need to list species, continue to ad- 
dress the listing backlog, respond to hundreds of consultations for other Federal 
agencies, and work to recover species so that they do not need the protections of 
the ESA. 

The Service and numerous other Federal agencies have put a great deal of effort 
into getting the Southwest Strategy underway and are hoping to use it as an exam- 
ple of how we can do business in a more efficient and effective manner. We want 
to ensure that those individuals that make their living off the land can continue to 
do so, while also ensuring that native species and their habitat are protected on 
Federal lands, that our natural heritage is conserved, and that future listings are 
avoided. I am happy to report that we are currently headed in this direction. I hope 
I can report back to you in the near future that our efforts have been successful, 
and litigation in the Southwest has been reduced. 

Mr. Chairman, thank you again for the opportunity to testify on this issue. I 
would be happy to answer any questions. 
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Statement of Eleanor S. Towns, Regional Forester, Southwestern Region, 

USDA Forest Service 

Mr. Chairman and Members of the Committee: 

I am pleased to appear before the Committee today to discuss the implementation 
of the Endangered Species Act on grazing programs of the southwestern Region. I 
am accompanied by Dave Stewart, Acting Director of Range Management, South- 
western Region. 

Today, I will be giving a brief overview of grazing on National Forest System 
lands in general and the Southwestern Region in particular. 

Overview 

The Forest Service has been managing rangelands for nearly 100 years, and has 
a long history of partnership with livestock producers who rely upon National Forest 
System lands. In fact, grazing on Federal lands was one of the earliest resource 
issues to be debated in the United States. When the debate raged over whether live- 
stock grazing would be banned from the Forest Reserves, Gifford Pinchot, the first 
Chief of the Forest Service, argued that grazing be controlled rather than prohib- 
ited. 

Then, as now, livestock grazing on National Forest System lands was based on 
scientific range research, first begun in 1897 by the Department of Agriculture in 
the Cascade Mountains of Oregon. The Forest Service began to implement the con- 
cept of a “special tract permit system” (as it was then known) and began to collect 
fees in 1906 that were intended to pay for administration of the permit system. By 
developing concepts such as carrying capacity and grazing systems involving defer- 
ral and rotation, these early range scientists and managers laid the foundation for 
sustainable resource use. 

Today livestock grazing on National Forests reserved from the public domain is 
administered under a number of statutes, including the Granger-Thye Act of 1960, 
the Multiple-Use Sustained-Yield Act of 1960, the Forest and Rangeland Renewable 
Resources Planning Act of 1974, the Federal Land Policy and Management Act of 
1976, and the Public Rangelands Improvement Act of 1978, among others. These 
laws augment the authority in the Organic Act of 1897 which established the Forest 
Service and directed the agency to regulate the use and occupancy of the forests to 
preserve them from destruction. 

The Range Management Program in the Southwestern Region 

The Southwestern Region of the Forest Service, which consists of twelve National 
Forests and more than twenty million acres of Federal land in Arizona, New Mexico, 
Oklahoma, and Texas, is a large and diverse area with ecosystems such as the Colo- 
rado Plateau in Arizona and New Mexico, the Chihuahuan semi-desert in New Mex- 
ico, the Sonoran Desert in Arizona, and grasslands in Oklahoma and Texas. 

The range management program in the Southwestern Region is extensive. There 
are 1396 grazing allotments and 1668 permits which provide for about 2.1 million 
head months of grazing by cattle, horses, sheep, and goats. This represents about 
18-percent of the permits and 16 percent of the head months of grazing on National 
Forest System lands nationwide. 

Grazing in the Southwestern Region and elsewhere on National Forest System 
lands is authorized by a grazing permit, which is typically issued for a term of ten 
years. The permit specifies the number of cattle authorized to graze, the allotments 
where the grazing is to occur, and the season or time of use. The authorization re- 
garding numbers and season of use do not obligate or guarantee that those numbers 
or seasons will be met each year. Through annual operating plans, grazing seasons 
and numbers may be adjusted for resource protection. 

The permit also sets forth the terms and conditions which a permittee must com- 
ply with when grazing livestock on National Forest System lands. For almost a cen- 
tury, courts have held that grazing on Federal lands is a privilege, not a right, and 
statutes governing this activity expressly state that issuance of a grazing permit 
does not limit or restrict any right, title, or interest of the United States in any fed- 
erally owned land or resources. 

Decisions to issue grazing permits must be made in compliance with applicable 
laws. In addition to the laws previously noted, grazing on National Forest System 
lands is also subject to the requirements of the Endangered Species Act, the Na- 
tional Environmental Policy Act (NEPA), the National Historic Preservation Act, the 
Wilderness Act, the Clean Water Act, and other environmental laws. Decisions to 
issue grazing permits must also be consistent with the applicable direction con- 
tained in the land and resource management plan (forest plan) for the National For- 
est on which the grazing occurs. 
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Evaluating the legal requirements applicable to grazing and the resource condi- 
tion of lands where grazing is proposed are crucial to meeting our responsibilities 
as resource managers. The evaluation tjqjically occurs as part of the environmental 
analysis required pursuant to NEPA and is required when a grazing permit expires 
at the end of its ten year term or when a permit is waived to the Forest Service 
as part of the sale of a ranching operation. 

In 1995, the Southwestern Region was faced with the expiration of 501 permits — 
covering 36 percent of its 1396 grazing allotments — by the end of 1996. Under Sec- 
tion 504 of the FY 1995 Supplemental Appropriations Bill (Public Law 104-19), Con- 
gress directed the Forest Service to develop a schedule for the orderly completion 
of the environmental analysis required by NEPA. In the meantime and pending the 
completion of the requisite analysis. Congress directed the Forest Service to issue 
new grazing permits on the same terms and conditions as the expiring grazing per- 
mits if the only reason not to issue a new permit was that the NEPA analysis had 
not been completed. Once the NEPA analysis had been completed, the Forest Serv- 
ice could make the adjustments to the permit terms and conditions warranted by 
the environmental analysis. 

The Southwestern Region developed a schedule to complete the NEPA analysis by 
2001 on the 501 allotments as well as all allotments where there were apparent re- 
source concerns associated with endangered species and the protection of clean 
water and riparian areas. The Region has made tremendous progress in completing 
the allotment analysis since the enactment of the FY 1995 Supplemental Appropria- 
tions Bill. Through 1997, decisions authorizing grazing pursuant to the NEPA anal- 
ysis have been made on 294 grazing allotments. We project that we will complete 
decisions for another 287 allotments in 1998. 

Changes in allotment management may be needed over time as new information 
becomes available; such has been the case with respect to species listed as threat- 
ened or endangered under the Endangered Species Act. 

In May 1996, the Forest Service initiated programmatic consultation on all the 
forest plans in the Southwestern Region regarding effects to federally listed threat- 
ened and endangered species. In June 1997, during this consultation, the Region 
issued special management requirements for seven of the listed species (loach min- 
now, spinedace, spikedace, razorback sucker, pygmy owl, southwest willow 
flycatcher, and Sonoran chub). The Region determined the management require- 
ments were necessary to avoid jeopardizing these species or destroying critical habi- 
tat; these requirements were considered in the development of the Biological Opin- 
ion for the forest plans issued by Fish and Wildlife Service in December 1997. The 
1998 annual operating plans which are appended to and incorporated as a term and 
condition of grazing permits throughout the Southwestern Region reflect the June 

1997, special management requirements. 

In late 1997, the Forest Guardians and Southwest Center for Biological Diversity, 
filed separate lawsuits against the Forest Service, alleging the agency had violated 
the Endangered Species Act by allowing grazing to continue before site-specific con- 
sultation with the Fish and Wildlife Service required under the Endangered Species 
Act had been completed. Approximately 160 individual grazing allotments on forests 
throughout the Southwestern Region were specifically identified in the two lawsuits. 

As part of an important agreement with our colleagues at the Fish and Wildlife 
Service, the Forest Service initiated site-specific consultation with the Fish and 
Wildlife Service in February 1998, for grazing on the 160 allotments listed in the 
two lawsuits and approximately 600 more allotments with habitat for threatened or 
endangered species. The consultation was scheduled to be completed by July 15, 

1998. The completion date for consultation has been extended until next month to 
give permittees more time to comment on the draft biological opinion. This consulta- 
tion is an unprecedented accomplishment and shows a high level of coordination and 
cooperation between the Fish and Wildlife Service and the Forest Service. We think 
this accomplishment is very important in that it provides for conservation and re- 
covery of federally listed species while allowing some grazing (albeit at reduced lev- 
els) during the course of the consultation. The Forest Service has used its best ef- 
forts to involve ranchers whose permitted allotments were among the 160 named 
in the lawsuits in the consultation process to the extent such involvement was au- 
thorized under the Endangered Species Act. 

On March 3, 1998, Forest Guardians filed a motion for a preliminary injunction 
to halt grazing on most of the named allotments in their lawsuit pending completion 
of the site-specific consultation. Subsequently, the Southwest Center for Biological 
Diversity also filed a motion for a similar preliminary injunction. In order to avoid 
injunctions of livestock grazing, the Department of Justice negotiated stipulations 
with both Forest Guardians and the Southwest Center for Biological Diversity to en- 
sure that protection of habitat for threatened and endangered species would con- 
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tinue at least until the completion of the consultation on the allotments. The stipu- 
lations formalize management practices that were already being implemented. As 
part of the stipulations, the Forest Guardians and the Southwest Center for Biologi- 
cal Diversity agreed to withdraw their respective motions for preliminary injunction, 
which, if granted, could have forced the removal of livestock from the allotments en- 
tirely. We were aware of concerns expressed by the livestock industry which had in- 
tervened in these lawsuits and regret that they declined to sign the agreement. It 
was our view, a view shared by the Department of Justice, that the benefits of en- 
tering into these stipulations — including avoiding a possible court ordered injunc- 
tion — outweigh any disadvantage. 

The consultation will soon be completed. We will continue to make progress on 
NEPA analysis and new allotment management plans. All of this takes time. Re- 
solving the grazing situation in the Southwest is a priority of this Administration; 
in the President’s FY 1999 budget for Forest Service range management, the Presi- 
dent asked for $65.6 million, an increase of $20 million over FY 1998. Part of the 
requested increase would be allocated to the Southwestern Region to address live- 
stock grazing. The President’s FY 1999 budget for the Forest Service includes $28.7 
million for habitat management for threatened, endangered, and sensitive species, 
an increase of $3 million over FY 1998. A portion of these funds would be allocated 
to the Southwestern Region for use to restore habitat. Habitat restoration for these 
species in combination with improvements in livestock management help make it 
possible to recover endangered species so that they may be removed from the list 
of threatened and endangered species. 

We are committed to improving collaboration among the Federal agencies, states, 
local governments, tribes, and the public. It is our hope that in the future, improved 
collaboration among all parties will enhance sustainable resource management and 
reduce the polarization and litigation that currently is occurring in the Region. 

Conclusion 

In summary, the Forest Service has been managing rangelands for nearly 100 
years, and has a long history with livestock producers who rely upon National For- 
est System lands. The Southwestern Region manages a diverse and unique range 
of ecosystems and has an extensive range program. The Region is moving quickly 
to complete NEPA analysis, including consultation with the Fish and Wildlife Serv- 
ice for federally listed threatened and endangered species. Resolving the challenges 
in the Southwestern Region is a high priority for the Administration. We will con- 
tinue to work closely with the Fish and Wildlife Service and the public to meet these 
challenges. Thank you for the opportunity to discuss these complex matters. This 
concludes my prepared remarks. I would be happy to answer questions. 
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L'.S. Department of Justice 

Office of Legislative Affairs 


The Honorable Don Young 
Chairman 

Commiccee on Resources 

United States House of Representatives 

Washington, D.C. 2051S 

Dear Chairman Young: 

This is in response to your request of June 1, 1998, 
requesting certain statistics on cases handled by this 
Department's Environment and Natural Resources Division. 

Enclosed please find the following case lists: 

Tab A: Cases filed since June 15, 1997, against the United 
States which have claims under the Endangered Species Act (ESA) , 
the National Environmental Policy Act (NEPA) , the National Forest 
Management Act, and/or the Federal Land Policy Management Act, 
with information on court, plaintiff, date filed, and “nickname" 
(including, in most cases, the species name where a listed 
species is at issue) . 

Tab B: Cases filed against the United States which have 
claims under the ESA, NEPA, the National Forest Management Act, 
and/or the Federal Land Policy Management Act, in which attorneys 
fees or costs have been imposed by the court since June 15, 1997, 
with information on court, plaintiff, date filed, “nickname" and 
amount awarded. This list includes both judicial decisions and 
court -approved settlements. 

Tab C: Notices of intent to sue filed under the ESA since 
June 15, 1997. Please note that the ESA does not require service 
of these notices on the Department of Justice, and therefore we 
do not receive all notices. 
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Please 

exclusively 


also note chac these lists do not include cases 
handled by United States Attorneys' Offices. 


we' do" not have the information in the specific form you request, 
but I can provide Che following information. 

The Environment and Natural Resource Division's annual 
appropriation is part of the General Legal Activities (GLA) 
account of the Department of Justice's annual appropriation. The 
GLA appropriation provides funding for five national litigating 
divisions, Interpol, the Solicitor General and the Office of 
Legal Counsel. In FY 1997, P.L. 104-208 provided $420,793,000 
for GLA; the amount apportioned to ENRD as a whole was 
$58,049,000. In FY 1998, P.L. lOS-119 provided $444,200,000 for 
GLA, of which $60,107,000 was apportioned for ENRD. Note that 
ENRD's budget is used for a range of activities and issues, 
including litigation related to natural j?eaources, pollution 
control, Indian affairs, and land acquisition. 

The statutes listed in your letter are litigated primarily 
by two sections of ENRD, the Wildlife and Marine Resources 
Section and the General Litigation Section, which also litigate a 
range of other statutes and issues. Funding for these sections 
and for the statutes you list is not specifically identified in 
any appropriation bills or committee reports. Further, ENRD's 
internal accounting system does not contain specific budget 
information on the statutes you have identified. 


Thank you for writing to the Department. 


Enclosures 



cc: The Honorable George Miller 
Ranking Minority Member 
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U.S. Department of Justice 
Office of Legislative Affairs 


Dcpuiy Assisuni Aiiorticy General 


Wishingum, D.C. 20530 


July 13, 1998 


The Honorable Don Young 
Chairman 

Committee on Resources 

United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This is in response to the information requested in your 
invitation to the Department to testify at the July 15, 1998, 
House Resources Committee Oversight Hearing on Endangered Species 
Act Implementation. 

You requested that the Department provide “any and all 
agreements or settlements in [the Southwest Center] litigation 
between the Forest Service and any party to the litigation." In 
response, we have enclosed two stipulations entered into between 
the U.S. Forest Service and the plaintiffs, Southwest Center for 
Biological Diversity and the Forest Guardians. Me are sending 
these materials in response to your requests to this Department 
and to the Forest Service. 

You also requested a list of pending and resolved cases 
involving each of five individual or organizational plaintiffs, 
along with certain other information about those cases. The case 
tracking system used by the Environment and Natural Resources 
Division (ENRD) is able to identify and retrieve cases by the 
name of the lead plaintiff, but is not able to identify cases by 
the name of parties who are not the lead plaintiff, or who have 
intervened in a case. Accordingly, the attached list contains 
cases in which one of the parties identified in your letter is a 
lead plaintiff. In addition, to the extent we could easily 
identify other cases in which one of the parties was either a 
non- lead plaintiff or an intervenor, we have included those cases 
on this list. This list does not include cases handled by United 
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states Attorneys Offices. It contains cases brought under a 
variety of statutes, including the Endangered Species Act, the 
National Forest Management Act and the National Environmental 
Policy Act. 

Sincerely, 





L. Anthony Sutiri' 

Acting Assistant Attorney General 


Enclosures 


The Honorable George Miller 
Ranking Minority Member 
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Ill 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 



) 


SOUTHWEST CENTER FOR 

) 


BIOLOGICAL DIVERSITY, et al.. 

) 



) 


Plaiiitifi&, 

) 



) 


V. 

) 

CV-97-666-TUCrJMR 

) 


U.S. FOREST SERVICE, et. al.. 

) 



) 


Defendants. 

) 

) 



) 


FOREST GUARDIANS, 

) 



) 


Plaintiff 

) 

) 

) 

Civil No. 97-2562 PHX-SMM 

V. 



) 


U. S. FOREST SERVICE. eL al 

) 



) 


Defendants. 

) 

) 

) 


ARIZONA CATTLE GROWERS' 

) 

) 


ASSOCIATION. 

) 


) 

■ • 

and 

) 

CV- 97-2562 PHX-SMM 


) 

CV-97-666-TUC-JMR 

NEW MEXICO CATTLE GROWERS' 
ASSOCIATION. 

) 

) 

) 

) 


Interveners. 



) 
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SnPtJLATION 

p i.inriff. Forest Guaidians and the Southwest Center for Biological Diveraty, et 
aL, and defendant-United States Forest Service agree to4he foUovnng terms in settiement ~ — 
of the Plmntifl&’'Motioa for Prdiminary Ityuncdon. 


1. On the allotments listed in Forest Service Table A, the Forest Service represents 
that livestodc have been excluded from at least 99% of occupied, suitable but unoccupied, 
and potential habitat of the qrecies identified in Forest Guardians’ Motion for Preliminaty 
Iqunctioa and that the Forest Serwce is not currently allowing the excluded |iabitat to be 
grazed. The Forest Service fiirther represents that the excluded habitat vnll be monitored 
at least once every two weeks fiir maintenance of fences and to detemune vdiether any 
livestock ate present. The Forest Settdce vrill monitor the excluded habitat in the San 
Francisco River riparian corridor in the Luna and Pleasant Valley allotments weekly to 
determine whether any livestock are present If livestock are present the Forest Service 
will immediately and aggresrively initiate the process for removal. Forest officers will 
make every reasonable effort to remedy situations of livestock encroachment into 
excluded areas at the time of discovery. In the event the situation cannot be remedied at 
the time of discovery, forest officers make every effort to verbally notify owners 
(within 24 hours) to remove livestock. Owners of livestock to be removed will be pven a 
spedfic time fisme in vdiicb to remove thdr livestock (normally between 5-10 days). 
Verbal notification will be followed by a certified letter to the owner. 

In the event livestock are not removed as requested, one of two courses of action 
will aggresavdy be pursued by the forest officer. 

(a) If the owner of the livestock is a national forest permit holder, action will 

be taken under the provisions of 36 CFR 222.4(a), and procedures outlined in FSM 
223 1.62 for suspension or cancellation of grazing permits. The permit holder will be sent 


2 
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a letter witMn two (2) days notifying him of the violation and allowing him 5-10 

days to show cause why lus permit should not be suspended or canceled, and nod^dng 
him again to remove cattle firom the area in questioa If livestock are not removed, and 
the penpit holder does not prowde suffident evidence vdiy action against lus permit 

should notbe'taken,-suspension or cancellation action will botakenhy the forest ofBoer - 

vdtlun five days of ^ time fiame given to show cause. 

(b) If the owner of the livestock is not a national forest permit holder, one of 
two or combination of two courses of action could be taken: 

1) The owner vnll be dted under 36 CFR 261.7(a), (b), or (c). ^ the time of 
dtation, the owner will be given another specified time fiame to remove livestock 
(noimally 5-10 days). If livestock ate not removed, the forest officer will initiate 
impoundment action as spedfied in 2 below or the government will file a complaint in 
trespass against the owner, normally within a 3 week period. 

2) Initiate the impoundment of Uvestock per the prodsion of 36 CFR 262.10. 
According to these regulations, when the owner of the livestock is known, such livestock 
may be impounded by the Forest Service five days after written notice of intent to 
impound and such notice is mailed by certified or registered mail or personally delivered to 
the owner. In any event, the Forest Service would normally initiate impoundment action 
within a 10 day period if this process is initiated. 

When livestock ownership is not known, such livestock can be impounded any 
time 15 days after the date a notice of intent to impound livestock is first published in a 
local newspaper and posted at the county courthouse and in one or more local post 
offices. In any event, the Forest Service would normally initiate impoundment action 
within a 20 day period if this process is initiated. 

2. On the allotments listed in Forest Service Table B, the Forest Service represents 


3 



that livestock will be exdiided from at least 99% of occupied, suitable but unoccupied, 
and potential habitat of the spedes in Forest Guardians’ Motion for Preliminaty Iqunction 
prior to August IS, 1998, according to the schedule set forth in Forest Service Table B. 
The Forest Service fiirdier represents that once exclusion is accon^lished, the Forest 
Service will not allow these areas to be grazed and the excludedhabitat willbe monitored- 
at least once every two wedra for maintenance of fences and to deteniune whether any 
livestock ate present ^livestock ate present, the process for removal, outlined above, 
will b«^ itnmediatdy. 

3. The Forest Service win fence the perennial portion ofDty Blue Creek on the Luna 
aUotment (approximately SO yards) by August IS, 1998. 

4. Within ten (10) d<^ of the date of this Agreement, a U. S. Forest Service jouroey- 
levd fish biologist and/or a U.S. Forest Service fisheries scientist wiU evaluate the 
suitability of East Ea^ Creek for loadi minnow habitat and for the presence of the 
spedes. One or two biologists designated by the plaintifis wiU accompany the U.S. Forest 
Service to provide technical input fiir this determination. The permittee also wiU be 
aUowed to accompat^ the U.S. Forest Service^ or send a designated representative to 
accompany the U.S. Forest Serwce, to provide input for this determination. If the U.S. 
Forest Service determines that suitable loach mirmow habitat exists in East Eagle drainage, 
the permittee will be requested to voluntarily remove livestock firom the allotment until 
NEPA on the permit and consultation with the U.S. Fish and Wildlife is completed. If the 
permittee does not voluntarily comply with tins request, he will be directed to remove the 
livestock fiom the allotment The removal will be directed through modification of the 
Armual Operating Plan. 

5. The Forest Service will contirme with the cowbird trapping on the allotments 
identified on Forest Serwce Table C. On the allotments on T^le C, where cowbird 
trapping is not scheduled for this season, the Forest Service will conduct moratoring to 
determine where trapping is needed. Trapping will be initiated if appropriate. It is 
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understood that trapping and monitoring occur both on and off national forest system 
lands and are conducted by various cooperating entities. 

6. Whenever the Forest Service receives a report from the parties of the presence of 

- livestock in excluded habitat, the Forest Sendee agrees to verify the presence orabsenbe 

of livestock no later than the next woridng day and, if present, to iiutiate the livestock 
removal process outlined above. To the extent practicable, any rq)ort of livestock in 
excluded habitat should provide the name of the reporter, the date and time of the 
discovery, the location of the livestock, and the number of livestock present in the 
excluded habitat 

7. On April 14, 1998, Forest Guardians and Southwest Center for Biological 
Diverrity will provide the Forest Service with a list of allotments where livestock have 
been observed in excluded habitat within the last seven (7) days. With respect to those 
allotments, the Forest Service agrees to initiate the livestock removal process outlined 
above upon verification that livestock are in the excluded habitat. To the extent 
practicable, any report of livestock in excluded habitat should provide the name of the 
reporter, the date and time of the discovery, the location of the livestock, and the ruimber 
of livestock present in the excluded habitat. 

8. Upon request by Forest Guardians or Southwest Center for Biological Diversity, 
the Forest Service will provide all data or other documents in its possession generated as a 
result of its bi-weekly inspection of excluded habitat (referenced above), its cowbird 
trapping program (referenced in Table C), and its willow flycatcher monitoring program 
(referenced in paragraph S). 

9. With respect to the Dillman Creek, Trout Creek, Spur Lake and Underwood Lake 
allotments, the Forest Service will conduct a field review by June 1, 1998 to determine 
whether suitable or potential flycatcher habitat occurs on these allotments. A 
representative of Forest Guardians and Southwest Center for Biological Diversity will be 
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invited to accompany the Forest Service on these field re^dews. The pennittees also vnll be 
invited to accompany the U.S. Forest Service, or send a designated representative to 
accompany the U.S. Forest Service, to provide input for this determination. 

10. With regard to the Luna allotment the Forest Sernce will conduct a field review to - 
detennine v^iether suitable or potential habitat southwest willowflycatcher or loach 
minnow habitat occurs on the San Francisco River and Stone Creek as h flows through 

the allotment. A rqriesentativeofForest Guardians and Southwest Center for Biolo^cal 
Diversity will be invited to accompany the Forest Service on these field reviews. The 
pemuttees also will be invited to accompany the U.S. Forest Service, or send a desigiuited 
representative to accompany the U.S. Forest Service, to provide input for this 
determinafion. 

11. By May IS, 1998, the Forest Service will provide to Plaintifis a map or maps 
indicating the location of the existing and planned areas of excluaons. 

12. Forest Guardians and the Southwest Center for Biological Diveraty agree that 
they will not seek preliminary injunctive relief with respect to the allotments identified in 
Forest Guardians’ Motion so long as the Forest Service complies with the terms of this 
stipulation for the duration of the ongomg grazing consultatioiu 

13. The parties agree that the terms of this stipulation are enforceable. This agreement 
does not constitute an admis^on by any of the patties of any claim or defense in the 
lawsuit or of any issue involved in the ongoing consultation. 

Dated this 16th day of April, 1998. 


e 
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Robot B. Wiygu]. Esq. / 

Susan D. Daggett, Esq. ' 

Eartlyusdce L^al Defense Fund 
1631 (RenannPlace, Suite 300 
Denvo, CO 80202 
telephone: (303)623-9466 


Attorneys for Forest Guardians 



i J. Tub 
aw 

University of Denver - Forbes House 
1714 Poplar Street 
Denver, CO 80220 


Attorney for Southwest Center for Biological Diversity et al 
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Christiana Peny; Esq! J 

DqMrtment of Justice 

Eiraiioiiniental and Natural Resources Division 
601 Penn^lvama Avenue N.W., SuiteSOO 
WasMngtoo, D.C. 20004 

Attomqr fix' Federal Defendants 
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Forest Service Table A. Allotments with at least 99% of 
the habitat excluded. 
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Forest: Service Table A. Con’t. 
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Forest Service Tfd>le B. Allotments with at least 99% 
of the habitat planned for exclusion. 
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HHBRX&8, plaintiffs Southwest Center for Biological 
Diversity, Southwest Trout and Sky Island Vratch (collectively 
“Southwest Center*) filed this action on October 23, 1997, 
alleging that the Forest Service (CSFS) was in Violation of 
Sections 7 and 9 of the Endangered Species Act, IS T7«S«C. 6 1531 
nt. aeg- (SSA) by fan ing to enter into consxiltation with the 
United States Fish and Wildlife Service (FWd) on the affects of 
livestock grasing within certain allotments on apecles listed as 
threatened and endangered under the ESA and their habitat; 

WBSEtBAS, on February 9, 1998, USFS and the FWS entered 

Into a erasing Consultation Agreement (GCA) establishing a 
process for consulting under Section 7 of the BSA on the effects 
to listed species of grasing on the allotments named . In this 
litigation; 

WbBBSAS, pursuant to the terms of the GCA, the USFS and the 
FWS have cooBitted to cospletlng the above-referenced 
consultation by July 15, 1998, on those allotments where ongoing 
grazing is determined to have an effect on listed species; 

WHBBKAS, on Apiri.1 7, 1998, Southwest Center moved for a 
preliminary injunction pending coopletion of consultation to 
enjoin grasing on the allotiaants named in the Southwest Center 
complaint ; 

HHSBS&S, on 16, 1998, Southwest Center and the federal 


1 
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dttfaDdantifl ireadhed a et:lpiilat:lozi regarding a nuniber of the 
allotoenta natned in the Southwest Center conplalnt; 

HHBRSAS, with regeir.d to the remaining allotments, the 
Southwest Center and the federal defendants belicTre the Southwest 
Center's motion for a preliminary injunotion can be settled 
without further litigation, the parties hereby agree as follows: 

1. With regard to the Bullard Peak, Canyon del Buey, 
Centerfire, Citizen, Bast Sand Plat, Pueblo allottnente, the 
Forest Servioe has determined that ongoing grazing is having no 
effect on the species at issue and that therefore consultation is 
not necessary; with regard to the Dagger allotment, consultation 
has already bean completed and a biological opinion has been 
issued. Therefore, injiinctive relief pending completion of 
consultation is neither necessary nor appropriate. However, 
plaintiffs reserve the right to challenge the substance of the 
above determlnatlonB in a e\ibsequent action. 

2 . With regard to the Redstone allotment , there are 
currently no known permitted livestock on this allotment. 

Although there are feral cattle of unknown origin that currently 
exist on the allotment, they are difficult to gather and must be 
Identified prior co disposition. The Forest Service has 
suspended the permit for this allottoent, has issued a notice of 
In^u n d m ent for trespass livestock, and intends during June 1998 
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to coQtiract fox xenoval of tliose Xi.veatock vl tKi n sixty days i 

3 . With xegaxd to the Iilmestosa, Slenic and Watson Mountain 
allotments, thexo are no liwastook currently present on the 
allotmants, nor axe liveetoclc scheduled to come onto these 
jiHotwenta until after consultation is conplete. An injunction 
prohibiting graaing pending completion of consultation- on the 
allotments is neither nacessary not appropriate. However, if 
consultation has not been completed when livestock come onto the 
allotments Southwest Center reserves the right to seek injunctive 
relief on these allotments. 

4. On the allotmenta listed in Forest Service Table A, the 
Forest Service represents that livestock have been excluded from 
at least 9 a«: of occupied, suitabls but unoccupied, and potential 
habitat of the species identified and that livestock are 
currently excluded from the habitat in these allotments. The 
Forest Service further represents that the excluded habitat will 
be monitored at least once every two weeks for maintenance of 
fences and to determine whether any livestock ere present. If 
livestock are present . the Forest Service will immediately and 
aggressively initiate the process for removal. Forest officers 
will make every reasonable effort to remedy situations of 
livestock encroachment into excluded arees at the time of 
discovery. In the event the situation cannot be remedied at the 
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time of discovery, foiest officers will make every effort to 
verbally notify owners (within 24 hovirs) to remove livestock. 
Ovmers of livestock to be removed will be given a specific time 
frame in which to z^aove their livestock (nomatlly between S-lo 
days) . Verbal notification will be followed by a certified 
letter to the owner if necesaezy. 

Xa tlw event livestock axe not removed sta reguested, one of 
three courses of action will aggressively be pursued by the 
£or«i 0 t offlceic, 

(&) Xf tha owner of the livestock ia a. national forest 
permit holder, action will be taken under the prorvisions of 3S 
c.F.R. 222.4(a), Slid prooedurefi outlined in PSM 2331. S2 for 
suepaziBion or cancellation of gxazlz^ pormita. The permit holder 
will be sent a certified letter within two ( 2 ) days notifying the 
permit holder of the violation and allowing him 5"10 days to show 
causa why the permit should not be suspended or canceled, and 
notifying him again to remove cattle from the area in question. 

If livestock are not removed, axid the permit holder does not 
provide sufficient ovidenca why action against the permit should 
not be taken, suspension or cancellation action will be taken by 
t ^'he forest officer within five days after the time frame given to 
show cause . 

(B) If the owner of the livestock is not a national forest 
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permit holder, one e£ cwo or ootabln&ticm o£ two aoursas o£ action 
could iae teUccm; 

1) The oimer will he olted under 2S C.F.R. 261.7(a), (b) or 
(g) . ftt the tliae of citation, the owner will be gfivea another 
specified time frame to rewowe livestock (nostnally 5-lo days) , 

If livestock arc not removed, the forest officer will initiate 
iiRi^oundn^nt action ae specified in 2 below or the government will 
file a con^laint in trespass against the owner, normally within a 
3 week period. 

2) Initiate the in$JOundment of livestock per the provision, 
of 36 C.F.R. 262.10. According to these regulations, when the 
owner of the livestock is known, such livestock may be ln^unded 
by the Forest Service five days after written notice of intent to 
iirpotind and such notice is mailed by certified or registered mail 
or personally delivered to the owner. In any event, the Forest 
Service would normally initiate in^oundment action within a 10 
day period if this process is initiated* 

(C) When livestock ownership is not known, such livcetock 
can be impounded any time IS days after the date a notice of 
intent to impound livestock is first published in a local 
newspaper and posted at the cotinty courthouse and in one or more 
loaal poet offices. In any event, the Forest Service would 
normally initiate impoundment action within a 20 day period if 
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£ia.& process is Inifciated- 

* 5. Whenovor tlie Porest Service recselves a report from 
^uthwest Center of the presence of livestock In excluded 
ibitat, the Forest Service agrees to verify the presence of 
Lvestock no later than the next working day, and if livestock 
te present, to initiate the livestock removal process outlined 
x>ve. To the extent practicable, any report of livestock in 
ccluded habitat should provide the name of Che reporter, the 
ite and time of the discovery, the location of the livestock, 
ad the nunber of livestock present in the excluded habitat- 
fi, t^on request toy Slouthwest Center, the Forest Service 
Lil providfi all dana or other documents in its possession 
snerated as a result of its bi-weekly inspection of excluded 
ibitat (referenced above) . 

7. By July 6, 1998, the Forest Service will provide to 
>uthwest Center a map or maps indicating the location of the 
eisting areas of exclusions. 

a . Southwest Center agrees that It will not seek 
reliminary iniunctive relief with respect to the allotments 
lentified in Southwest Center's motion so long as the Forest 
jrvice complies with the terras of the stipulation for the 
iration of -the ongoing consultation. 

9. Southwest Center and the federal defendants agree that 
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ehe t«rms o£ this atlsrulstlon are enSoreesUbXa . *^8 Toxest servleei 
represents that it intends to make evety effort to eoR^Xy with 
its terms in good faith. Tt, houfever, through tmforasaen 
elreuiQstcmoes, events ebould change after Che agre<-ment Is 
executed^ the Forest Service will notify the Southwest Center as 
soon as reasonably possible of the change and the reason 
therefore. The parties agree to atternpt to york reasonably 
toward a mutually acceptable solution. If the parties are unable 
to agree. Southwaat Center reserves the right to renew ice motion 
for preliminary injunctive relief with regard to Che allotment CsJ 
in sjueetion. This agreement does not constitute an admission by 
any of the parties of any claim or defense in the lawsuit or of 
any issue Involved in the ongoing consultation. 

//« ^ 

Dated this day of June. 1S98, 

. ^jiuUyQ UeLUa. P ■ 

CHRISTIANA ?, Pfi^V 0 

Attorney for Federal 
Defendants 

Date: 6' iCS ■‘f3 
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TABI.B & 

(AllotTnen^B 99% of t:he Habitat Excluded From Grazing) 


AXiLO^nCBE? 


0PECXB8 


^ache-Sitgreaves 


Bush Creek 
Foote Creek 


Loadh Hinnow* SHWF 
Apache Trout, SWWF, 
lioach Minnow 


Coconino 

Bar T Bar 

Splncdace 


Beaver Creek 

Spikedace, SWHF. 
Razorback Sucker 


Buckhom 

Spikedace. SWWP, 
Razorbaek Sucker 


Fossil Creek 

Spikedace, SHWF, 
Razorback Sucker 


Hackberry/Pivot 

Spinedace, SWHF, 
Razorback Sucker 


Sedona 

Spikedace, SWHF, 
Razorback Sucker 


Thirteen Mile Bock 

Spikedace, SWHF, 
Razorback Sucker 


Buck Springe 

Spinedace 

Coronado 

Bear Valley 

Sonora Chub 


Montana 

Sonora Chub 

Prescott 

Squaw Pea3c 

Gila Topminnow, 
Razorback Sucker 

Tonto 

Chryaotile 

Razorback Sucker 


Haystack Butte 

Razorback Sucker 


Hlcke/Pikes Peak 

Razorback Sucker 


Red Creek 

Razorback Sucker, 
SHWF 


Soara Club/Chalk Men 

Razorb^tek Sucker, 
SWHF 


Sedow 

Razorback Sucker 
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Statement of Sandy and Marvalene Sanborn 

The following is a brief synopsis of the tangle of agency actions which threaten 
to put the Sanborn Land and Cattle Company (“Sanborn LCC”), an Arizona live- 
stock company, out of business. In July 1997, the Forest Service told us that we 
could no longer graze the Salt River/Roosevelt Lake Pasture which is included in 
our allotment because grazing would harm the Southwest Willow Flycatcher 
(“SWWF”). For the past three years, we had removed our livestock during the nest- 
ing season but had been allowed to return in late summer. By closing the pasture, 
the Forest Service denied us access to our water rights in the Salt River. Due to 
the Forest Service’s antiquated and unwritten policy of not allowing any range im- 
provements until there is a final allotment management plan (“AMP”), we were pro- 
hibited from installing substitute water, and lost several head due to dehydration. 

For the last year, we have been shut out of this critical pasture, even more critical 
water — all due to a selectively applied Endangered Species Act (“ESA”) policy. The 
District Ranger’s decision is on appeal but we as an elderly couple, simply could not 
do the physical labor to ride the cattle to keep them out of the pasture (with no 
fences to speak of) and deliver water as well. 

We acquired the grazing permit when we purchased the ranch in 1994. We are 
an older couple and our health has been directly harmed by the Forest Service’s ac- 
tion, their treatment of us, and the stress of trying to understand and comply with 
regulatory decisions which make no sense. Sandy Sanborn underwent heart surgery 
shortly after the Forest Service closed the Salt River pasture in the fall of 1997 and 
postponed the surgery in order to try to deal with the Forest Service. The threat 
of losing the huge investment represented by the ranch and the home is too much 
to face alone and without help. We tell you the following experiences to show how 
the Forest Service’s implementation of the ESA, is causing havoc, bears little or no 
relation to the resources or the species to be protected and requires congressional 
intervention. 

The Grazing Permit 

Our ranch, like many in the western livestock industry, is our primary asset. We 
own, as Sanborn LCC, Grazing Permit Number 12-795 for the Sierra Ancha and the 
Poison Springs allotments located on the Tonto National Forest, east of Phoenix. 
Sanborn LCC is authorized to graze approximately 950 cattle on two grazing allot- 
ments. However, we never have grazed the full permit numbers due to the last sev- 
eral years of drought. In 1997, we brought off an additional 50 head and in 1998 
agreed to reduce our numbers to 370 head plus yearlings. 

The Poison Springs allotment was originally divided into 25 pastures, including 
three located on the Salt River which the Forest Service now collectively calls the 
“Salt River/Roosevelt Lake” pasture. We were originally told that the pasture would 
be closed to grazing during the spring (April 15 through July 31) in order to protect 
the SWWF, now listed as an endangered species. We complied with this direction 
and removed all of the livestock for the nesting season. 

SWWF Habitat To Be Flooded 

When we bought the ranch, we also understood that the Bureau of Reclamation 
(“BOR”) proposed to expand water storage for the East Roosevelt Dam and Lake, 
and it would inundate part of the Salt River pasture for a few months every few 
years. The BOR proposal to increase water storage for the Phoenix metro-area is 
also being litigated but has been upheld. 

The partial allotment closure is contradicted by the fact that this pasture will be 
regularly under water by the BOR’s expansion of the Roosevelt Dam to hold an ad- 
ditional 30,000 acre feet of water. This will increase the surface area of the lake 
by more than 2,000 acres. While the pasture can be grazed when not under water. 
Forest Service, BOR and USFWS all acknowledge that the area will lose the trees 
which create the SWWF nesting habitat. 

We believe that due to the planned flooding of this pasture, the land along the 
Salt River was never designated critical habitat for the S\\WF. Certainly, the 
USFWS reviewed and approved the flooding of this area and the loss of the suitable 
nesting habitat. The USFWS issued a non-jeopardy opinion approving the Bureau’s 
projection of a total loss of this area as habitat for the SWWF. 

The Forest Service Decision 


^The USFWS also designated more than 300 river miles in Arizona as “critical habitat” for 
the SWWF — none of which are in or near the Sierra Ancha or Poison Springs allotments of the 
Tonto National Forest. 62 Fed. Reg. 39129 (July 22, 1997); 62 Fed. Reg. 44228 (August 20, 1997) 
(correction). 
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In May 1997, the Regional office of the Forest Service issued Interim Direction 
to protect the SWWF (“SWWF Direction”). This direction was prepared and imple- 
mented without any public comment or notice and without amending the respective 
forest plans. In preparing this direction, the Forest Service relied on unpublished 
and now unavailable biologists’ opinions, as opposed to hard scientific evidence, that 
there is a direct link between cattle grazing and parasitism of SWWF nest sites by 
cow birds. The same team ignored other scientific work calling into question the va- 
lidity of this assumption. This direction called for the removal of all activities on 
the National Forests, including livestock grazing, recreation, and other human activ- 
ity. 

In the summer of 1997, the Regional Forester directed the forests to immediately 
implement the SWWF direction. The District Ranger of the Tonto National Forest, 
based entirely on this direction, closed the Salt River pasture to all livestock grazing 
for the foreseeable future on July 22, 1997. To our knowledge, the District Ranger 
did not close any other pasture on the Tonto National Forest. 

When we first bought the ranch and the National Forest grazing permit, the For- 
est Service was in the process of developing an AMP for an entire drainage on the 
Tonto National Forest. Today, the Sanborn LLC AMP is still not final, even though 
the Forest Service completed a final environmental assessment, which was chal- 
lenged for not being an environmental impact statement (“EIS”), and then published 
a final EIS in October, 1997. 

Based on the alleged threat of livestock to the SWWF, in July, 1997, the Forest 
Service closed pastures of the permit (renamed the Salt River pasture). This is very 
same area which will be inundated by the expansion of the East Roosevelt Dam. 
The irony is that even though USFWS declared the flooding of the SWWF habitat 
to be okay, the Forest Service used the SWWF as the reason to deny us both our 
grazing access and access to critical water rights by permanently closing the area 
to all livestock grazing. This decision completely disrupted our operation because it 
is located along the river and without access we cannot use the water we own. 

The District Ranger’s decision to close the Salt River pasture occurred imme- 
diately after a “tiger team” from the regional office met with the District Ranger 
and her staff to demand immediate action. The team members castigated and 
threatened District Ranger staff members who objected to the direction due to lack 
of due process and questions about the biology. 

The Salt River pasture provides the primary source of water for the entire allot- 
ment and with the closure of the pasture, we have had to haul water on an almost 
daily basis. The Forest Service has adhered to a policy of not approving additional 
range improvements, such as water development or fences, until the AMP was done. 
This process was started in 1992, long before we purchased the ranch, and is still 
not complete. The Forest Service approved the AMPs for the other allotments in- 
cluded in the same final EIS in October of 1997. However, the Forest Service ex- 
cluded our allotment shortly after their appeal of the decision to close the Salt River 
pasture. Thus, the Forest Service has put us in a lose-lose situation, with no access 
to water, during a drought, and no opportunity or ability to pursue other solutions. 

Despite our cooperation and efforts to work with the Forest Service, the Forest 
Service will not authorize any fences or water projects that will provide water to 
pastures where there is no natural water. The Forest Service’s only reason is that 
the AMP is not yet final but that the same time, the Forest Service itself has de- 
layed issuing the Sanborn LCC AMP, although it approved the AMPs for all of the 
other ranches covered by the EIS. 

Not until this year, after entering into an agreement with the Forest Guardians, 
did the Forest Service act to close other grazing allotments to grazing based on the 
SWWF direction. Now, we understand that several hundred permitters are also 
being forced to remove their livestock from riparian areas and related pastures, with 
little or no notice. The direction is not applied to other uses, such as recreation use, 
even though all uses were identified as harmful. 

We requested a stay of the District Ranger’s decision, based upon the significant 
economic harm and the serious questions about the alleged connection between 
SWWF and livestock grazing. This request for a stay was denied, based on erro- 
neous accusations leveled by the Supervisor’s office that we had grazed the full per- 
mit numbers and refused to remove livestock during the drought. A few months 
later, the Forest Service decided to stay the entire appeal, an action for which they 
had no legal authority, on the basis that the USFWS would revisit its biological 
opinion. Sanborn LCC objected to this stalling tactic in a letter to the District Rang- 
er and never received the courtesy of a response. The USFWS did revisit the biologi- 
cal opinion but did not change the prescription for the SWWF, which is closure of 
the pasture for the nesting season. 
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The Forest Service claimed that it has delayed its decision on the Sanborn’s AMP 
due to new information concerning the SWWF. This new information is not the U 
Bar Ranch data, which the Forest Service has discounted as not applicable. The 
1998 revised USFWS biological opinion only requires removal of livestock grazing 
during the nesting season, not year round. Thus, the USFWS biological opinion does 
not support the Forest Service’s decision to close this pasture to grazing perma- 
nently. 

The Forest Service’s actions cannot be supported on procedural grounds or sci- 
entific grounds. The SWWF direction was adopted secretly, despite express require- 
ments in the law and regulations that such direction have public notice and com- 
ment. By comparison when the Forest Service tried to adopt direction regarding the 
red cockaded woodpecker or the northern goshawk, the Sierra Club prevailed in ap- 
peal on the basis that any such direction had to be adopted as part of a public proc- 
ess. 

Assumption of Harm to the SWWF Contradicted 

The Forest Service has continued to discount the results of a five year study on 
the U Bar Ranch, which shows that grazing does not lead to greater parasitism and 
that SWWF is not harmed by livestock grazing. This year Forest Service biologists 
are reconsidering the presumed link between loss of nest sites and livestock grazing. 
Nevertheless, due to a combination of hostility to grazing program within the Forest 
Service and the threat of ESA litigation. Forest Service officials continue to remove 
livestock grazing on the basis of the ESA. 

The latest scientific evidence shows that the presumed connection between the de- 
cline of the SWWF and livestock grazing cannot be supported. The work done on 
the U Bar Ranch is the only study seeking to measure the relationship between 
grazing and the SWWF. It is debunking most of the assumptions now being em- 
ployed by the Forest Service. Despite this credible new information, the Forest Serv- 
ice is ignoring the results of the U Bar study, on the assumption that the habitat 
is different, the Forest Service assumes that all cattle are harming the SWWF, 
without addressing the specific facts of the particular allotment. 

We pointed out that the allotment has dense stands of tamarisk where the SWWF 
nests and roosts and the cattle do not stand in the nest habitat, because they cannot 
trail through the trees and brush. The Forest Service’s claim that the removal of 
livestock grazing is due to the USFWS direction and possible jeopardy opinion 
makes no sense, if USFWS has already approved inundation of this habitat. More- 
over, it makes no sense to deny us the right to graze livestock when this area is 
not critical habitat and the Forest Service has failed to consider reliable scientific 
evidence that livestock grazing is not the cause of cow birds taking over SWWF 
nests. 

The Sanborn LCC situation was only exacerbated by the fact that the Forest Serv- 
ice states that it relied on reports from its biologists but those reports are not in- 
cluded as part of the appeal record, and the Supervisor declined to provide a copy 
of the report, although originally he agreed to do so. 

For the last year, we have suffered serious losses as a direct result of the Forest 
Service’s mechanical application of the SWWF Direction — which itself was (a) admit- 
tedly based on incomplete information, (b) adopted in secret, without the procedural 
protections guaranteed by the National Forest Management Act, Federal Land Pol- 
icy and Management Act, and the National Environmental Policy Act; and (c) appar- 
ently so weak and biased that the Forest Service will not release the actual data 
allegedly supporting the closure of the pasture. 

We have completed the administrative appeal process and are awaiting a decision. 
However, given the Forest Service’s denial of the stay request a year ago and its 
recent refusal to even disclose the biological report which was the basis for the deci- 
sion to close the pasture, we are not optimistic. The Forest Service treatment of 
Sanborn LCC reflects an institutional hostility to livestock grazing and a willingness 
to sacrifice this industry. 

It is long past time for someone to bring common sense and fairness to the man- 
agement of the National Forests. Many other livestock grazing permitters, like 
Sanborn LCC, face ever-growing limits on their grazing permits which are adopted 
without any sound basis in science, fact, or common sense. Recent litigation and the 
mere threat of litigation appears to persuade the Forest Service to simply turn on 
the livestock industry and become a willing partner in the environmental groups’ 
efforts to end all livestock grazing on the National Forests. 

We urge this Committee to begin drafting legislation to prevent the Forest Service 
from disrupting the legal rights of grazing permitters, without following fair and 
open procedures in the development of ESA management guidelines, and evaluation 
of which guidelines can be supported by science as opposed to emotion and political 
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posturing. Unless Congress acts, the Forest Service will continue to sacrifice the 
multiple-use interests to the demands of a few who oppose “impure” uses of the Fed- 
eral lands. Only seven years ago, the attacks were on the logging industry, which 
has largely disappeared from the Arizona National Forests. This year is livestock 
grazing. In the next few years, recreation use will be the target. We also urge the 
Congress to revise the Endangered Species Act so that it cannot be used as a tool 
by agencies to ignore the legal rights of long-standing permitters and land uses in 
favor of politically motivated litigants. 


Statement of Brian and Deb Jennings, Lazy H Cross Ranch, C/0 Irving Power 
Plant, Camp Verde, Arizona 


July 28, 1998 

Dear Representative Don Young, 

We would like to submit this letter as written testimony for record on the ERA 
hearing on 7/13/98. 

My wife and I have owned the Skeleton Ridge Allotment grazing rights on the 
Tonto National Forest for 23 years. We’ve operated on a rest rotation management 
plan for 18 years. Included with that is 18 years of trend monitoring, as well, that 
show our range conditions to be in an upward to stable trend in all aspects. 

In 1994 we decided to sell our ranch. In March of 1995, we asked the Forest Serv- 
ice to update our NEPA plan to cover the latest endangered species requirements, 
which would be required either to transfer or reissue our permit. It took two and 
a half years for Forest Service and Fish & Wildlife Service to go through the mo- 
tions and come up with an opinion. The “on the ground” forest service people 
couldn’t see or find any adverse effects from our current grazing plan or numbers. 
However, the Fish & Wildlife Service came back with an opinion of “may effect but 
no adverse effect” with real strict usage guidelines. They had NO sound science to 
back up their decision, which will greatly restrict the current grazing plan. 

In the last three and a half years, due to lawsuits and deal making between the 
Forest Service and numerous environmental groups to prevent lawsuits, new strict- 
er use guidelines, deals to completely remove livestock grazing from designated oc- 
cupied, unoccupied or potential habitat and all the unrest among the agencies, we 
have lost 5 or 6 (at least) potential buyers. When they talk to the Forest Service, 
they aren’t given any answers as to whether or not grazing will be allowed and if 
so, whether it’ll be at current numbers or reduced numbers. This push for proposed 
changes in Forest Service guidelines will force us or anybody who buys this ranch 
to likely lose a third or more of the grazing capacity and/or build at least 30 miles 
of fence which will have to be constantly maintained, rain or shine, in very rough 
country. This will cost more than the current value of the permit. We sure can’t 
blame anyone for not wanting to invest in all these unanswered questions. 

Case II 

My family and I also own Red Creek Allotment grazing rights adjacent to Skel- 
eton Ridge. This ranch has been on the same type management plan, same moni- 
toring system showing the same results and has the same endangered species. We 
also asked for the updated NEPA on this ranch in March of ’95. As of to date we 
have no answer on this ranch either. One of the reasons we don’t is the agency peo- 
ple are unable to come to the same decisions. Some say it should be a “may effect 
with no adverse effects” and the others just seem to want the livestock removed al- 
together from the Verde River. The only difference between Skeleton Ridge Allot- 
ment and Red Creek Allotment is a barbwire fence! Needless to say, we’ve lost nu- 
merous potential buyers on this ranch, also. 

In 1985 the forest supervisor, the regional director of Fish & Wildlife Service and 
the director of AZ Game & Fish signed an MOU to plant the Gila Top Minnow in 
some 60 sites in AZ in an experimently nonessential capacity with the biological 
opinion of “may effect but no change in activity.” A few years after they were plant- 
ed the Forest Service began to fence livestock away from springs and other sources 
of minnow habitat. This year after 13 years of saying nothing, we are told that we 
have to fence off the remaining unfenced springs and/or streams before we can use 
the surrounding pastures. It has been seven months since we were informed of the 
decision to exclude livestock from these sites. To date none of the paper work is 
done to start any construction of alternative, dependable water (which we were 
promised) or fencing, and we are due to move into these pastures in a couple of 
weeks at the latest. 'This is going to cause us to have to stress (by overuse) the pas- 
tures we are currently in or remove numbers to avoid a take. This because no one 
is responsible for their decisions or their lack of actions. 
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The AZ Game & Fish surveyed these sites and found NO Gila Top Minnows on 
Red Creek Allotment since 1987. However Fish & Wildlife and Forest Service will 
not give on their decision until more studies are done. Consequently, we’re stuck 
in between with no answers. Very possibly, we will lose every thing in the end. 

Case III 

My in-laws, Herschel and Ramona Downs, own the KP & Raspberry Allotments 
grazing rights in the Apache-Sitgreaves National Forest. They have been on this 
place for 45 years. The current management plan has been used for 13 years. Along 
with this they have also monitored, showing an upward trend for the same period 
of time. In 1995, their 10-year permit came up for renewal. The Forest Service pro- 
ceeded to go through the motions of the NEPA process. But, with the big push to 
get so many permits renewed before they expired, the Forest Service came up with 
a computer model, from somewhere unknown to us, to set carr 3 dng capacity by. This 
model eliminated so much area as unsuitable, estimated carrying capacity so low, 
and restricted vast areas for occupied, unoccupied, and potential habitat for several 
endangered species, that it showed an 84 percent reduction in livestock numbers. 
All this was done from the office with no ground truthing what so ever. The trend 
monitoring, which had been done with Forest Service range staff, U of A range spe- 
cialists, and the permittee was totally ignored. This reduction in numbers is from 
225 head to 46 head. The EIS said there would be no adverse economic impact. But 
in reality this has destroyed Herschel and Ramona’s life, financially and emotion- 
ally. Herschel is 85 years old and can’t start over, has no income and nothing to 
sell except their home which was for retirement. They have nothing to pass on to 
their daughters and granddaughter. That is two families that have lost everything 
(their daughter and son-in-law ran the ranch for them). A way of life and a way 
to earn a living. 

They are going to sell their cattle and turn the permit back to the Forest Service 
because 46 head only earns approximately $10-$12 thousand annual income, at best. 
Two families can’t run a ranch and live on that amount. One can’t! 

If they take non-use to save a chance of getting it back after the court cases are 
settled, they still have to maintain all improvements (this entails some 200 miles 
of fence). Thus they would be liable for any unwanted livestock straying onto their 
permit and all restricted areas within. We understand harm to an endangered spe- 
cies to be a felony if prosecuted. Can you see an 85 year old man in prison because 
an elk tore the fence down or some jerk left a gate open and a cow got through to 
where she wasn’t supposed to be?! 

If the Fish & Wildlife Service, Forest Service, and environmental groups aren’t 
using the ESA to justify removing livestock, they should be willing to remove ALL 
threats to listed species, such as recreation, reintroduced predators or over popu- 
lations of certain species. However, this is not happening. 

As you can see from these three cases, the ESA needs changed if we are to main- 
tain life as or near to what it is now, economically and socially. 

We feel that many changes are called for in the ESA. Here are three good exam- 
ples: 

1 — All decisions concerning listings should be based on sound science. 

2 — Removal of one species should be followed by removal of any and all other 
species that can and will do the same harm or damage. 

3 — Introduction of a species should only be done when it won’t endanger the 
survival of another species. 

We appreciate your efforts to help. Thank you for giving us this opportunity to 
testify. 

Sincerely, 

Brian & Deb Jennings 


Statement of Hon. George Miller, a Representative in Congress from the 

State of California 

Mr. Chairman, here we go again. Same hearing, different month, as we hear one 
more time about how the west is being persecuted under the Endangered Species 
Act. This time, it’s the environmental community using the citizen suit provisions 
of the ESA to kick cattle ranchers off Federal lands with the cooperation of the Fed- 
eral agencies. Moreover, the environmental groups are getting rich doing it. 

The facts do not seem to support those claims, however. The fact is, the Endan- 
gered Species Act requires all Federal agencies to consult with the Fish and Wildlife 
Service to insure that any action carried out by an agency, including the issuance 
of grazing permits, is not likely to jeopardize the continued existence of any endan- 
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gered or threatened species. Moreover, the Act imposes a substantive duty on the 
agencies to insure that any action authorized by the agency is not likely to reduce 
appreciably the likelihood of both the survival and recovery of the species. 

The fact is, cattle grazing, be it on public or private lands, can be extremely dam- 
aging to riparian habitat and, in many cases, the habitat that is needed for several 
endangered and threatened species to survive. In the case we will hear about today, 
the Forest Service has admitted that it had not conducted consultations on the per- 
mits allowing this grazing, and that this was a violation of the law. This suit was 
settled with an agreement that embodied the activities that the Forest Service had 
already planned to undertake to ensure compliance with the ESA. Moreover, as the 
Justice Department will point out, the situation was resolved without the burden 
of court ordered shut downs that have been common in the past. Instead, grazing 
is continuing to occur on the vast majority of Forest Service allotments. 

The fact is, if there are more lawsuits being filed in the west to enforce the ESA, 
it is not because the burden of the ESA has increased, or is being unfairly imposed 
on the west and not the east. It because species diversity and richness in the west 
and south is far greater than it is in the north and the east. Its because the popu- 
lation growth in the south and west is booming — all of the nations fastest growing 
regions are found in the south and west — placing more demands on scarce re- 
sources. Its because the demand for the use of Federal lands continues to increase, 
as private lands continue to be sold to developers to accommodate this growth. And 
its because local governments, developers, and the users of taxpayer-owned lands 
are constantly applying pressure on the Federal agencies to refrain from imple- 
menting the ESA. In fact, an ESA bill in the Senate is stalled because the Repub- 
lican leadership is insisting that all language obligating Federal agencies to help re- 
cover species be deleted from the bill a demand which will, without a doubt, en- 

courage more lawsuits. 

The fact is, as the growth in the Southwest continues to place more demands on 
public lands in this incredibly biologically diverse region, ESA related issues will in- 
crease as well. The rate at which the Forest Service and the Fish and Wildlife Serv- 
ice will be able to conduct consultations, make listing decisions, and carry out their 
responsibilities under the law will not not increase, however, without an increase 
in financial resources to address this growing workload. In turn, the environmental- 
ists will continue to win their lawsuits. Not because the courts are more sympa- 
thetic, but because the letter of the law is clear and the courts are finding that it 
is not being applied, in large part due to this lack of resources. 

Ironically, this week we will be asked to vote on an Interior appropriations bill 
that does nothing to improve that financial situation for the Service and provide 
more expedient consultations for ranchers and others who wish to use public lands. 
According to an 0MB letter, “Under-funding the ESA as the Interior Appropriations 
bill does, will harm our ability to get species back on the road to recovery and off 
the ESA list. It will also result in an increase in litigation due to an inability to 
complete consultations, listings, and de-listings in a timely manner.” 

If we want to do something to really solve ESA conflicts, we need to stop pointing 
to the Act as the cause of all of our problems and instead provide the agencies with 
the resources they need to do their job in a timely fashion. The majority of Ameri- 
cans support the protection of endangered species, and this law is not going away. 
Lets stop trotting out the same old rhetoric to make the situation worse and work 
together on getting the facts so we can do what the public elected us to do; reauthor- 
ize this law in a way that makes it better for both the species and the people. 


Statement of Leon Eager, USES Retired, Rio Rancho, New Mexico 

Dear Congressman Miller: 

Please enter the following letter into the record of the upcoming hearing in July 
sponsored by Rep. Joe Skeen of New Mexico concerning the Southwestern Region 
of the Forest Service agreements to remove livestock from riparian areas. 

I recently retired, November 30, 1997, after 31 years in the Forest Service. My 
Forest Service career included assignments as a wildlife biologist on the Apache 
Sitgreaves and Black Hills National Forests, Regional Fisheries Biologist in Region 
2, and the Southwestern Regional Threatened, Endangered and Sensitive Species 
Program Manager from 1992 until I retired. Over the past 31 years, I have seen 
many changes in the Forest Service concerning our customers and the resources 
that we were charged to manage. My concerns and frustrations with the Forest 
Service in the Southwestern Region prompted me to take an early retirement and 
leave an organization that I once loved. I would like to share with you some of my 
experiences in R3 hopefully to give you some insight into why the Region is subject 
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to an overwhelming amount of litigation, angry public and degrading natural re- 
sources. 

The Southwestern Region, over the years, has nurtured a strong and politically 
effective relationship with the timber and livestock industries. Budgets and targets, 
of course, help drive Forest Service programs and entrenched the Regional belief 
that timber and range were the two primary products from National Forest System 
lands and in fact are the Regions’ core values. Other programs such as wildlife, fish, 
rare species, botany and water are considered secondary products and are generally 
seen as constraints on the timber and range programs. The publics that support 
wildlife, fish and rare plant programs are considered “the enemy” by many of those 
in leadership positions, including the current Director of Wildlife, Fish and Rare 
Plants. 

The role of the biologists in the Region is support for the timber and range pro- 
grams with little opportunity to design and implement projects specifically to re- 
cover listed and sensitive species. These species are not valued by the Region’s lead- 
ership and the only reason that so much energy and money is being spent on them 
now is that the Region has been sued numerous times with more litigation on the 
way, because of the Southwestern Region’s apparent failure to follow the law and 
adequately protect rare species. 

Furthermore, the Southwestern Region’s leadership see the lawsuits as an attack 
on the programs they value. The Southwestern Region’s leadership and is spending 
millions of taxpayer dollars to defend a livestock grazing (range) program that has 
outlived its value and needs to be phased out as an inappropriate use of National 
Forests in the 21st century. 

The impact, past and present, of livestock grazing on Southwestern National For- 
ests is the major reason that ecosystems are deteriorating, species are near extinc- 
tion and watersheds are losing much of their ability to yield high quality and quan- 
tities of water. The damage done by livestock is especially apparent in the Region’s 
riparian ecosystems. Riparian areas make up less than 1 percent of the National 
Forests vegetation types yet support the majority of the Regions’ rare animal, fish 
and plant species as well as providing water and recreation. 

Biologists, over the years, have voiced their concerns over the impacts that live- 
stock were having on riparian systems in the southwest. Their concerns have been 
generally ignored by Regional line officers. This comes as no surprise because of the 
history of most of the folks in leadership positions who grew up with the traditional 
timber and range emphasis and they still maintain that same mentality today. 
Many feel that the current leadership in the Region is incapable of making hard 
decisions to meet the publics’ demand for water, wildlife, fish, rare plants and recre- 
ation in the upcoming century. There are three rapidly growing metropolitan areas 
in the Region with most new residents relocating from the eastern U.S. The de- 
mands from resources from National Forests will be less timber and livestock pro- 
duction and greater demands for values other than livestock. As the publics in the 
Southwest become increasingly aware of the values of fish, wildlife, rare species and 
water they are demanding protection, recovery and restoration of rare species and 
their habitats on National Forest lands. 

These demands, often in the form of lawsuits, are seen by the Regions leadership 
as meaningless complaints from a minority of “radical environs,” and after years of 
ignoring their own biologists, state wildlife agencies and the public, we taxpayers 
paying the cost to defend livestock grazing in the Region. The ineptness of the Re- 
gions leadership is also reflected in the reprisals to anyone perceived as challenging 
traditional management of the agency’s core values. 

The Regional Leadership Team is incapable of being responsible and accountable 
for the conservation of the publics resources, including taxpayers dollars. They are 
out of touch with the public and do not have passion for restoration of degraded eco- 
systems. They threatened employees who speak out in favor of resources and they 
destroy their credibility. I know of many biologists and one deputy forest supervisor 
who were forced to leave the Forest Service, transfer or resign because they spoke 
out on resource and leadership issues in the Region. I know of a Fisheries Biologist 
who is barred from working on some Forests and Regional Task Groups because he 
criticized the Regions leadership in regards to riparian habitat management. I will 
be glad to furnish their names if you would like. The problems in the Southwestern 
Region relate back to the leadership. 

I would like to offer some suggestions that I think would help make positive 
changes in the Region: 

(1) Remove those line officers that demonstrate lack of leadership or will to 
manage the resources on National Forests as NATIONAL resources for the good 
of the public. 
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(2) Carefully replace inept line officers with leaders that are sensitive to ALL 
the publics. This means meeting with “the enemy” environmental groups, find- 
ing common ground and working together to restore ecosystems, watersheds 
and recover rare species. 

(3) We can prevent much costly litigation if we had leaders that follow the 
law and listen to the public. 

(4) Think about doing away with the “line and staff’ organization. Explore the 
use of successful organizations from the private sector such as Saturn Motors. 
The Kaibab NF is studying a new and more effective organization which they 
discussed with the Gore Company, makers of Gore-Tex. They were told that no 
matter what kind of organization they develop will not work as long as the For- 
est Service is out of touch with their markets and the public. In fact, the Gore- 
Tex folks said that if their company was out of touch with their customers as 
the Forest Service is they’d be out of business. The decentralized line and staff 
organization allow for many little fiefdoms bossed by many inept leaders. 

(5) Acquire leaders who will regain our lost relationships with state wildlife 
agencies and environmental groups. Get rid of those now in leadership positions 
who fester hostility between the Forest Service and these groups. 

(6) Develop active partnerships between the Forest Service and environ- 
mental groups such as the Southwest Center For Biological Diversity, Forest 
Guardians, National Audubon Society, etc. 

(7) Consider working with Congress to modify the Multiple-Use Act to that 
of an Appropriate-Use Act. The Multiple-Use Act as applied in this Region 
means ALL uses coming from the same acre. This is why we’re in trouble on 
our riparian areas. 

(8) Rather than just mitigating the losses of rare species from grazing and 
timber management activities be^n restoring habitats to recover and delist spe- 
cies. This is what our Forest Service Manual directs us to do. 

(9) Require that biologists become certified using The Wildlife Society’s certifi- 
cation process. The Forest Service requires silviculturist to become certified be- 
fore writing timber prescriptions, biologists need to be certified before author- 
ized to sign Biological Assessments. This would reduce the opportunity for for- 
ests to have range conservationists and non-qualified biologists giving favorable 
findings under Section 7 of the ESA to support range and timber. 

(10) Develop a program area of ecosystem restoration. This should be the core 
program area of the Forest Service and should drive all other programs. 

(11) Since our public lands are indeed important to the public interest and 
are highly valued as a source of water, recreation, wildlife and the protection 
and recovery of rare genetic material needed by future generations, we should 
consider the designation of a national commission similar to the Federal Re- 
serve appointed by the administration who makes policy on public lands. This 
commission would be independent of congressional and agency influence and 
would set policy based upon the needs and desires of the public of the use of 
public lands. 

(12) The Congress and the Forest Service must come to grips with destructive 
livestock grazing, not only on riparian areas but also on the adjacent upland 
watersheds. The damage caused by livestock has resulted in untold costs both 
to the health of these ecosystem but also to the economic health of communities 
large and small which depend on water and recreation from National Forests 
in the southwest. There are a number of alternatives that could be implemented 
to lessen the impact of livestock on southwestern national forests: (A) Do not 
restock livestock on allotments that have been vacated and the permit waived 
back to the Forest Service — retire these allotments from grazing; (B) Design a 
“buyout program” possibly using grazing fees and Federal Land and Conserva- 
tion Funds to use as a pool to compensate willing grazing permittees to waive 
their permit back to the government and the allotment will be retired from 
grazing; and (C) Designate an area of each National Forest where livestock 
could be grazed under feedlot conditions. This would reduce the damage to a 
small (less than one section), allow the Forest Service to graze cows, thereby 
satisfying one of their core values and provide a place for permittees to put 
their cows. The taxpayer is paying for this but the taxpayer is already footing 
the bill for uneconomical grazing; this would at least reduce the cost. 

(13) Focus on watershed health, not just riparian. Costly riparian fencing 
should only be used as a short-term emergency measure. 

(14) No more Ecosystem Management (EM) lip service. Prove commitment to 
EM through on-the-ground action. 

(15) Abandon management strategies that call for maximum resource produc- 
tion. 
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(16) Make Land and Resource Management Plans realistic in terms of re- 
source limitations and budgets. Integrate separate resource proposals i.e. wild- 
life, water, recreation. Disclose contingency plans for different budget levels. 

(17) Learn to just say “no” to demands on National Forests which violate the 
law or detract from sustainahility. 

(18) Set priorities when resource uses conflict, i.e. recreation vrs wildlife habi- 
tat. 

(19) Monitor Forest Service actions and learn from mistakes. 

(20) Reward Forest Service employees for entrepreneurship and risk taking. 
A study of the Forest Service reward system found that the Service did not 
highly value these attributes but rather rewarded employees for loyalty. 

(21) Tie Forest Service performance standards to measures of ecosystem sus- 
tainahility. 

(22) Do not accept the Forest Service excuse that elk and not livestock are 
causing damage to riparian areas. Where there is elk damage, it is very local- 
ized and due to the deteriorated condition of the surrounding uplands, due to 
overgrazing hy livestock which force elk into riparian areas. 

(23) Require that a cost:beneflt analysis be done on each allotment and dis- 
close to the public. The taxpayers are getting ripped off, not only in environ- 
mental damage, hut in our pockethooks too! An analysis of 3 allotments on the 
Apache-Sitgreaves show as total taxpayer cost for range improvements to be 
$323,690 with an annual return from grazing permits of $2168. At this rate it, 
without adding interest to the debt as a private borrower would normally have 
to do, it would take 150 years to pay the taxpayer back for this debt. 

(24) Don’t buy into the myth of “folk economics” that a reduction in livestock 
grazing will cause small towns to disappear, quite the contrary is true. It is well 
documented hy Dr. Tom Powers, economist. University of Montana, that when 
small towns rely only on one or two industries such as livestock and timber, 
their long term sustainability is highly threatened. Many case studies reveal 
that when the mills closed or livestock were eliminated as an industry, there 
was a very short time period (18 days for Arizona and 25 for New Mexico) for 
the growth of normal income to replace all jobs lost to Federal grazing. In fact 
short term unemployment is considered healthy to the overall economic health 
of communities because new and diversified industry take the place of the tradi- 
tional ways of life. The Forest Service and politicians are actually doing a dis- 
service to these small communities and only perpetuate this kind of “folk eco- 
nomics” to protect the status quo and generally a few ranchers who want their 
way of life continued and subsidized by our tax dollars. 

(25) Lastly and most importantly, decision-makers should use their power to 
sway the Forest Service to use the best science in making decisions for the long 
term sustainability of our public lands. We hold these lands in stewardship for 
the long term needs of future generations. Public lands need to be restored for 
the benefit of endangered species, wildlife, fish, recreation and clean water for 
our economic future. 

With an increasing population, the importance of our public lands for clean water, 
recovery of rare species, wildlife, fish, recreation, wilderness and scenic beauty is 
more important to our society everyday. Traditional extraction uses have to give 
way to nonextractive uses if our public lands are to support sustainable ecosystems. 
Old ways of thinking and managing these lands need to give way to using best 
science in the gentle stewardship of these national treasures. I think the American 
taxpayer is going to demand healthy ecosystems and a positive return on his dollar. 
Both are now absent on our public lands 
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For Stable Economic 
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July 15, 1998 


WRITTEN STATEMENT OF HOWARD HUTCHINSON, EXECUTIVE DIRECTOR 
FOR THE COMMITTEE ON RESOURCES, U.S HOUSE OF REPRESENTATIVES 


USE OF THE CITIZEN SUIT PROVISION OF THE ENDANGERED SPECIES ACT 
TO TERMINATE GRAZING ON FEDERAL FOREST AND BLM LANDS IN THE 

SOUTHWEST 


BACKGROUND 
Litigate, Legislate, Agitate 

“SKEEN TO CONVENE CONGRESSIONAL PANEL ON ‘UNRANCHING ACTIVITIES’- 
PROPOSES ANOTHER $400,000 RANCHING SUBSIDY. In a 6-25-98 press release, Representative 
Joe Skeen (R-NM) announced that a July 15, 1998 congressional hearing ’to discuss secret agreements bet- 
ween the Forest Service and the Southwest Center for Biological Diversity has been tentatively approved.' 
Both he and Pete Domenici (R-NM) are concerned about recent settlements between the Southwest Center. 
Forest Guardians and the Forest Service, temporarily removing cattle from National Forest stream sides. 
Rather than admit they don’t like the results, they claim to be concerned about the process. They have 
inserted language into the Interior Appropriations Bill stating: 

‘The Committee expresses strong reservations over the process used to obtain a stipulated agree- 
ment entered into between the Southwest Center for Biological Diversity and the Forest Service 
regarding endangered species management issues in the Southwest Region.’ 

This is ironic since both Domenici and Skeen have fought hard to keep the public out of decisions to 
graze cattle on public lands. Both want to hand the NM ranching industry a $400,000 subsidy to build 
fences and upland waters to implement our agreements. Remember the argument that public lands 
ranching fees are cheap because the ranchers pay for all the infrastructure costs?” i 

With the bravado of a school yard bully, IGeran Suckling published the above statement in the South- 
west Center for Biological Diversity (SCBD) electronic newsletter (hitp.7/www.sw-center.org) on June 29, 
1998. SCBD. through litigation and threats of litigation, have terminated wood product extraction from the 
National Forests in the Southwest Region, delay^ the filling of the Roosevelt Lake impoundment on the 
Salt River and garnered the concession to purchase mitigation lands for potential impacts to Southwestern 
willow flycatcher habitat inundated by the increased elevation of the lake to increase storage capacity. Like 
a bull in a china closet. SCBD and like organizations are reshaping Arizona's and New Mexico's social, 
cultural, economic, physical and biological environments. 

Apparently feeling the sting of public reaction to impacts on Northern New Mexico Hispanic commu- 
nities. Forest Guardians (FG) has ventured south and west to conduct the .same type of guerrilla warfare lit- 
igation. At the June 12 through 14 conference of FG, Jon Tate, an ally of FG, opined that “consensus 
sucks.” His message was “litigate, legislate, agitate.” 

SCBD and FG are self proclaimed proponents of the Wildlands Project (WP). Their philosophy is 
biocentrism and all activities are directed at achieving the goal of preserv ing large geographic core areas 
with interconnecting corridors each with defined buffer zones. Within the cores and connecting corridors, 
little to no human activities are tolerated. In the buffer zones human activities must be compatible with 
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achieving the biocenlric objectives of the cores and corridors.^ 

This is but one battle in a war with many fronts. What is being observed in the usage of the citizen 
suit provision of the ESA by these groups is the defining of the '‘’umbrella’ species."-^ In other areas of 
public policy, law and regulation, growth management, land zoning, species reintroduction, multiple spe- 
cies habitat planning and the purchasing of private property for “conservation and open space" is proceed- 
ing at the direction of other organizations and individuals with cross lies with Ski Island Alliance (SIA), 
FG. Southwest Forest Alliance (SFA), SCBD, 1 ,000 Friends of New Mexico and other “mainstream mod- 
erate" environmental organizations. 


National Forest and BLM Public Lands Planning Procedure Disruptions 

The legal strategies being employed have evolved over two decades. The examples being focused on 
by this hearing, CV 97 666 and CV 97 2562, are only two cases in a succession of suits. The strategy 
focuses on the land planning processes contained in the National Forest Management Act (NFMA) and the 
Federal Lands Management Policy Act (FLPMA). The assertion is that the land and resource management 
plans (RMPs) created are action-forcing and therefcMc subject to Section 7 formal consultations under the 
Endangered SpeciesAct (ESA). 

This previous series of cases were concluded with stipulated settlements. Attempts at intervention by 
other affected interests were opposed by both the Justice Department on behalf of the Forest Service and the 
plaintiffs. The settlements were granted and signed by the federal Judges before the issue of intervention 
status was determined on appeal. 

Pursuant to the decisions upheld by the 9th Circuit Court of Appeals and under legal and regulatory 
interpretation by the U.S. Fish and Wildlife Service (FWS), the land management agencies’ argument that 
the RMPs are merely programmatic and not action-forcing have failed. In a decision handed down by the 
U.S. Supreme Court on May 18, 1998, forest plans were held to be programmatic and not action-forcing^. 

The Court’s decision was unanimous. The fcrflowing quote describes the reasoning. 

“Held: This dispute is not justiciable, because it is not ripe for court review. 

(a) In deciding whether an agency decision is ripe, this (Tourt has examined the fitness of the particular 
issues for judicial decision and the hardship to the parties of withholding review. Abbott Lal^ratories. 

V. Gardner, 387 U.S. 136, 149. Such an examination in this case reveals that the relevant factors, 
taken together, foreclose court review. First, withholding review will no! cause the plaintiffs signifi- 
cant “hardship.” Ibid. The challenged Plan provisions do no! create adverse effects of a strictly legal 
kind; for example, they do not establish a legal right to cut trees or abolish any legal authority to object 
to trees being cut. Cf. United States v. Angeles & Sail Lake R. Co. 273 U.S. 299, 309-310. 
Nor would delaying review cause the Sierra Oubsignincant practical harm. Given the procedural 
requirements the Service must observe before it can permit logging, the Sierra Club need not bring its 
challenge now, but may await a later time when harm is more imminent and certain, Cf. Abbott Labo- 
ratories, 387 U.S., at 152 - 154. Nor has the Club pointed to any other way in which the Plan could 
now force it to modify its behavior to avoid future s^verse consequences, as, for example, agency reg- 
ulations can sometimes force immediate compliance through fear of future sanctions. Cf., c.g., id., at 
152-153. Second, court review now could interfere with the system that Congress 
specified for the Forest Service to reach logging decisions. From that agency's per* 
spective, immediate review could hinder its efforts to refine its policies through 
revision of the Plan or application of the Plan in practice. Cf., e.g., id., at 149. Here, the 
possibility that further consideration will actually occur before the Plan is implemented is real, not the- 
oretical.”-’’ (Emphasis added.) 

While the Justice Department argued this point at trial and prevailed at the District Court and made the 
same point on appeal to the 6th Circuit, they did not pursue the appeal to the Supreme Court. Instead, it 
was the intervener, Ohio Forestry Association that petitioned for Certiorari. In the Southwest Region cases 
focused on by this hearing, the federal government did not present the above argument. In the previous 
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cases, they preseriled the argument In brief bui agreed to the stipulated settlement contrary to their argu- 
ment. 

The results in 666 and 2562 deviated from ihe stanrfard settlement procedure in the previous cases due 
to the presence of interveners New Mexico and Arizona Catllegrowers organizations When the interveners 
refused the stipulations, the District Judge refused to sanction the setlleroent. The plaintiffs. FG and SCBD 
and the Forest Service entered into a negotiated agreement. FG and SCBD declared victory and dropped 
their pursuit of an injunction to remove the livestock, leaving the interveners with an agreement that called 
for pursuit of immediate amendments of their annual operating plans (AOPs) and amendments to the 
Region's forest RMPs. 

In effect, the agreement has become a defaclo significant amendment to (he forest plans. Failure to 
incorporate the provisions of the agreement into the RMPs will bring the plaintiffs hack into court for fur- 
ther litigation and time line delays. The result is an effective bar of State, Tribal and local government and 
public meaningful participation in the RN1P amendment process in that there is essentiaily, through intimi- 
dation, a predetermined decision. This is contrary to the provisions of the NFMA and its implementing 
regulations. 

In example of FWS interpretation, the Mexican spotted owl was listed based on the threat created by 
the language in the Southwest Region’s RMPs describing (he use of sheltered harvesting techniques, allow- 
ance for steep slope harvesting and harvesting entry into areas meeting the “definition of old growth 
forests.” The listing proceeded forward under the prodding of other suits that were concluded by stipulated 
settlements. The listing occuired despite comments presented by the Forest Service that what was 
described in the RMPs did not drive site specific actions taking place on-the-ground. 

The disclosure of planning to the public and Congress that RMPs are supposed to create, along with 
some degree of predictability for revenue flows and infrastructure needs to State, Tribal and local govern- 
ments and industry, is the primary purpose of the NFMA. Coupled with the ESA and other federal envi- 
ronmental laws, the NFMA has brought Forest Service activity to a near halt, crippled the Southwestern 
economy, devastated small rural communities and created a volatile atmosphere ripe for violence against all 
parlies. The same scenario has been played out on the BLM lands as well, defeating the purposes of the 
FLPMA. 


National Environmental Policy Act Procedure Disruptions 

There is the pretext of going through the National Environmental Policy Act (NEPA) process to meet 
the provisions of the 666/2562 agreement. Again, failure to implement the agreement would land the For- 
est Service before a federal District Judge. The disruption to the NEPA process is even more egregious 
than the disruption of the NFMA process. Meaningful participation by the public and non-federal govern- 
ments in the development of ailenatives and disclosure of impacts has been tainted by the threat of further 
litigation. 

The record of decision issued following the disclosure will not lend to the Congressional purpo^ of 
“encouraging productive and enjoyable harmony between man and his environment.” The opposite will 
instead prevail. The livelihoods of the rural populations in the Southwest Region are being sacrificed on 
the altar of biocentrisim with little assurance of created benefits for the “environment or biosphere.” 

The process of negotiating an agreement (decision) outside of the disclosures required by the NEPA 
by employees of ^ administration that in its deeds and by its own words are in concert with the puq>oses 
of the above plaintiffs defeats the Congressional intent and is an abomination to the Constitution. 


Perversion of the ESA Intent Through Litigation 

The implementation of the Wildlands Project (WP) has not gone through a rigorous analysis and the 
impacts have not been disclosed to the public or Congress. The Global Biological Assessment, the imple- 
menting document for the Convention on Biodiversity (Agenda 21) holds the WP up as an example of the 
desired outcome. The President has signed the Convention and systematically promcHed its implementation 
through the administrative agencies. All without the ratification of the Senate. 

The ESA has been used as a vehicle to list species through stipulated settlements to fabricate the 
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“‘umbrella’ species” necessary to force implefnenlati<Mj of the WP in the Southwest and elsewhere. The 
question begs to be asked: Is the administration’s Justice Department providing a suitable defense for its 
own land management agencies or facilitating implcnienlation of special interest s goals who share comple- 
mentary or parallel agendas? 

The citizen suit provision of the ESA provides for the payment of litigation costs if the plaintiff pre- 
vails. The above referenced stipulated settlements contain monetary awards. The aUomeys for the plain- 
tiffs serve pro bono during the trial and settlement procedures. Upon settlement they petition for and 
receive payment for those pro bono services. The FG and SCBD receive funding through private and gov- 
ernment grants. 

The affected interests and their representative organizations must raise their own legal funds while try- 
ing to stay in business. While all this is going on they are demonized in the press and vilified in the plain- 
tiff’s propaganda. Should the elected federal, stale or local officials who represent these constituencies 
attempt to intervene on their behalf, they too have the label of anti-environmentalist, or worse, hung on 
them. 

While the concept of the ESA is noble, it has failed to recover species and crippled the morale of the 
land management agencies, damaged industry and private property interests, the Southwestern economy 
and, worse, the citizens’ confidence in government. The people of the region are only asking for fairness, 
due process and justice. 


Associated Problems 

A number of federal employees are members, supporters or sympathizers of the organizations litigat- 
ing biocentrism into being. Other employees arc members cf the less radical groups. On one hand there is 
a conflict of interest concern that arises and on another is the prohibition of lobbjnng. These employees are 

prohibited from lobbying directly, but by Joining an organization, escape detection. 

One of the major problems facing the livestock pennittees from the settlement agreement is the mis- 
representation of the settlement itself. There is a vast difference between a stipulated settlement and a mere 
agreement. The stipulated settlement should have a basis in law and is court enforceable. The agreement 
reached in 666/2562 has no basis in law and is not court enforceable. The FG, SCBD. and the Forest 
Service have represented to the press, permittees and public that this is a stipulated settlement and that they 
have no choice but to implement it. 


Conclosion and Suggested Remedies 

A great injustice is being inflicted on the rural residents of the Southwest Region. After nearly a cen- 
tury of livestock numbers reductions, many on a voluntary basis, ecological conditions continue to decline. 
It should have become obvious to someone ItMig ago that merely cutting numbers was not the solution. 

Dr. Dave Garrett, former Dean of Northern Arizona University School of Forestry has concluded in a 
recent study that fire suppression is the primary cause for the decline in the grasslands, rangelands, wood- 
lands and conifer zones. According to his report we could expect to see a 400 percent increase in forage 
production with the proper treatments. These treatments would have the benefits of increasing water yields 
an average of 30% and improve water quality. 

The current buzz words are “riparian restoration.” The primary element of riparian environments is 
water. With an increase in water delivery and dispersal of livestock, vegetation would Increase and grazing 
pressure would decrease. However, I was told by a Forest Service employee in a public meeting that, 
since they did not have the funds to properly treat the watersheds, their only alternative was to reduce live- 
stock numbers. 

Congress should insist that the land management agencies adhere to their missions and governing sta- 
tutes and quit making scapegoats of the comm^ily and amenity users for their management failers. Con- 
gress should also insist on the disclosure of impacts from settlements and insure that affected interests are 
assured standing in litigation. Congress needs to also investigate the implementation of the Convention on 
Biodiversity widiout Senate ratification and the Wildlands Project. 
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Appendix i 

Ski Island Aiiianc^ Web Site Infonnation 


http;//www.lobo.nei/~skisland/ 

Sky Island Alliance 

Isolated mountain ranges surrounded by lowland deserts make up the unique"Sky islands" ecosys- 
tem of southeastern Arizona, southwestern New Mexico, and Northern Mexico. This is one of the most 
biologically diverse areas in the nation - increasingly threatened by tourism, water development, mining, 
logging, overgrazing and urban sprawl. The entire project area includes the Sky Islands, and Gila and 
Mogollon Highlands to the north and the Sierra Madre to the south. The system has three components: 
cores, buffers, and habitat corridors. 

Cores include designated Wilderness, roadless areas, and National Parks where extractive uses are 
prohibited and ecological and evolutionary processes maintained. Buffer areas that permit sustainable 
extractive uses surround and enlarge the cores. CtMiidors connect the cores, allowing for genetic exchange 
to occur among wide ranging animals and plants while maintaining migratory pathways in times of environ- 
mental change. Recovery areas are the fourth element not yet identified within the draft map of the region 
where closing roads, replanting streams and other methods are employed to restore native bic^iversity. 

September 3997 Newsletter 

Sky Island / Greater Gila Reserve Design Update 

The Sky Island Alliance reserve design is going along at full-speed as we gear up for two scientific 
peer reviews this fall and winter. We have r«:ently contracted a biologist from the University of New Mex- 
ico to collect data on the focal species of our region, which will be a crucial component of our overall 
reserve design. We are utilizing a core group of wide-ranging, distinctive species of the region to design a 
network of cores, corridors, and buffer areas. With this approach we hope to provide protection and con- 
nectivity for the majority of the remaining endemic plant and animal species of the region without spending 
the amount of money and lime it would take to study the entire region's plant and animal communities 
before releasing a draft reserve management plan. The ’'umbrelia" species approach is at the core of the 
conservation biology theory that, if we design a network based upon the needs of 10-l.S species which 
need the highest quality, variety, and acreage of habitat, most other plant and animal communities will ben- 
efit from the effort. 

In addition to preparing our reserve design plan for peer review, we are writing proposals for next 
year's budget fulfillment. Since 1998 will be the year of outreach and education for Sky Island Alliance, 
we will review the peer review comments and prepare our proposal for release to the public. With that in 
mind, we are asking funders to support ouroutreach efforts while we continue the process of collecting and 
organizing field research data in a Geographic Information System (GIS). We are also designing a 
brochure with the help of Patagonia's art department starting early next year. The brochure will be 
designed as a general information and education piece for the public. 

While our funders have been extremely supportive of us. we need to boost individual membership 
in order to: I) balance the different kinds of revenue we receive in support of the project and 2) to build a 
greater constituency for our project as the political aspect of the proposal comes into play. If you have not 
sent in your yearly membership dues, please take a minute to do so now ($15.00). In addition to your 
membership, we need volunteers to conduct field research, road surveys, and road-kill data collection. 
Introduce Sky Island Alliance work to as many friends and colleagues as you can, and ask them for sup- 
port. We will need all the help we can get, especially when the political machinery begins to wrangle over 
our proposal for the region. 

If you haven't visited our web page yet, check it out! There are many resources available to give 
you an idea of what a reserve design is and the principles behind conservation biology (address on letter- 
head above). If you’d like to volunteer for field work anywhere in (he region, please call Jack Humphrey 
at (^5)243-5319. Hiking is mewe fun when you combine it with work that will inevitably benefit the area 
you care most about? 

Reserve Design Progressing 

At our last workshop, held in late April in Kingston. NM, we made major progress toward the 
completion of our reserve map. Dick Cameron of Forest Guardians has developed a map that includes: 
land ownership, GAP vegetation analysis, roads and trails, perennial streams, Mexican Spotted Owl and 
Goshawk territories and old growth forest on National Forest land, protected land, grazing allotments for 
National Forests. We also chose a number of distinctive, wide-ranging species as indicator or umbrella 
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species. Among them are the Mexican wolf, aplomado falcon, mountain lion, jaguar, black bear, river 
otter, pronghorn antelope, prairie dog, golden eagle, bison. Bighorn sheep and grizzly bear (yes!). The 
purpose of conducting a reserve design with a list like this is to make reserve design a practical, a manage- 
able process for a group with very limited funding and volunteer time. We hope that by protecting these 
species, we will protect the majority of habitat for all remaining plant and animal species in the region. This 
is obviously a hypothesis that will have to be tested and species may be added or taken olT the list as we 
find out how well the design worics. 

Our project coordinator. Jack Humphrey, is organizing summer field work to help fill in informa- 
tion we lack for various parts of the reserve. He has developed a detailed Held guide with instructions for 
documenting the information we need. If you'd like to volunteer for summer field work in either AZ or 
NM, please contact Jack at our e-mail address, sklsland@swcp.com, or at 1315 Coal Ave. S.E., Albu- 
querque, NM 87106. 


Page 6 d 6 


P.O. Box 125 • Glenwood, New Menco 88039 • (505) 539-2709 • Fax (505) 539-2708 


147 


Written Testimony Before U.S. House of Repr^entatives Committee on Resources 


Michael Anable 

Deputy State Land Commissioner 
.‘Vrizona State Land Department 

The Arizona State Land Department 

The Arizona State Land Department is an agency of the State of Arizona that manages 
approximately 9.4 million acres of land which the State holds in trust for the benefit of Arizona’s 
common schools and certain other public institutions. These lands (“State Trust Lands”) 
comprise approximately 12.9% of the total land ownership in Arizona, and are distributed 
throughout those portions of the State that lie outside the boundaries of federal parks, forests and 
reservations (42.1% of the total) and Indian reservations (27.4% of the total). [See map attached] 
The State of Arizona has a fiduciary responsibility to manage the State Trust Lands for the best 
interests of the trust, and to produce appropriate revenues over the long term to financially 
support the trust l^neficiaries. Although it is a department of state government, with respect to 
issues aiising under the Endangered Species Act, the Slate Land Department has the same 
general interests and concerns as a private landowner. Federal actions that directly or indirectly 
limit or burden the use and development of State Trust Lands, or facilities needed for the 
profitable use and development of State Trust Lands, may sh^ly reduce the value of those 
lands. 


Examples That Illustrate How Citizen Suits Can Affect State Trust Land 

Although most citizen suits filed to enforce provisions of the Endangered Species act are 
brought against federal officers or agencies, such suits can have significant effects upon non- 
federal landowners. Suits that seek to enforce “mandatory deadlines” under the Endangered 
Species Act, which limit the time allowed for the Fish and Wildlife Service to perform the duty 
at issue, not only truncate the opportunity for public comment and consideration of public 
comment, they may result in a substantively flawed decision because the time and resources 
available to the agency simply do not permit fuller analysis. In such cases the agency invariably 
errs on the side of the listed species, resulting in more limitations on the activities of agencies 
and landowners. Silver v. Babbitt, described below, is but one example of this type of action. 

Suits to enforce other duties under the Endangered Species Act generally seek broad, 
dramatic injunctive relief prohibiting or limiting activities alleged to actually or potentially 
“harm” species. The language of Section 7(d) of the Act, which prohibits “any irreversible or 
irretrievable commitment of resources with respect to any agency action which has the effect of 
foreclosing the formulation or implementation of any reasonable and prudent alternative 
measures. . after consultation is initiated, affords litigants a strong statutory basis for injunctive 
relief Because consultation must be re-initiated after any species is listed, the Ninth Circuit has 
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recognized a duty to consult at the program level as well as the project level, and agency 
resources are limited, suits to compel consultation are used as a vehicle to stop on-the-ground 
activities across the landscape. Silver v. Thomas, described below, is an example of this type of 
action. 


Suits alleging that land management decisions or activities may cause “harm” and 
therefore result in take of listed species may also seek broad injunctive relief. Plaintiffs in such 
suits are aided significantly by the judicial gloss on the Endangered Species Act, such as the 
statements in Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), which found that 
Congress intended to reverse the trend toward species extinction whatever the cost, and therefore 
tend to err on the side of presuming harm to listed species. Southwest Center for Biological 
Diversity v. U.S. Bureau of Land Management, and Forest Guardians v. U.S. Forest Service, 
described below, are examples of this type of litigation. 

Typically neither the plaintiffs who file citizens suits nor the affected federal agencies 
give notice of the action to third parties who might be affected. Also, the federal defendants 
frequently stipulate to judgment as to all or part of a case, and plaintiffs often seek injunctive 
relief or summary judgment shortly after the answer is filed. Consequently, unless a party has 
the resources to continually monitor the court files, or happens to receive information about a 
lawsuit, it may not learn of the pending action and intervene in time to participate effectively. 
Southwest Center for Biological Diversity v. Babbitt, described below, is an example of such a 
situation. 

Although the federal defendants generally do not oppose “permissive intervention,” the 
Justice Department typically does oppose intervention as of right, and plaintiffs usually oppose 
intervention, on the ground that the matter at issue is whether the federal agency has violated 
some mandatory duty, and the federal defendants adequately represent the interests of all affected 
parties. In fact, the federal defendants may settle claims through agreements that are ultimately 
harmful to third parties. Silver v. Thomas and Forest Guardians v. U.S. Forest Service, 
described below, are examples of such settlement. 

The Department questions whether Congress intended federal priorities in the realm of 
species protection to be directed by civil suits and federal courts, rather than the federal agencies 
responsible for such activities. To the extent that scarce resources available to the federal 
agencies are devoted to the defense of litigation, they diminish the resources available to conduct 
consultations, develop recovery plans, and review or develop habitat conservation plans and 
other conservation measures. 

The following specific examples may be helpful to illustrate how citizens suits, or the 
threat of citizens suits, may affect State Trust Lands, or impair the Department’s opportunity to 
participate in or otherwise affect decisions that may affect State Trust Lands. 
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1. The Mexican spotted owl 

Deadline for Designation of Critical Habitat: Silver v. Babbitt 

On March 16, 1993 the Fish and Wildlife Service published a final rule listing the 
Mexican spotted owl (“MSO”) as a threatened species.' The Service did not publish a proposed 
rule to designate critical habitat for the MSO within the time specified by law. In 1994, Robin 
Silver brought suit in the United States District Court for the District of Arizona to compel the 
Service to designate critical habitat for the species.^ The State Land Department moved to 
intervene in that lawsuit, asserting its interest in assuring that there would be adequate 
opportimity for notice of and public comment on the proposed designation, and that the process 
would result in a rule that was both substantively and procedurally sound. The motion to 
intervene was denied, on the ground that the suit would merely establish a deadline for action by 
the Service, and would not determine the substance of the final rule. 

As the State Land Department had feared, the Court set an umealistically short deadline 
for action by the Service, the public had no meaningful opportunity to comment upon the 
economic and other impacts of the designation, and the final rule did not adequately address the 
concerns articulated by the Department and others. The District Court ordered that the proposed 
rule be published by December 1, 1994, and that the final rule be published by May 27, 1995. 

The Service’s analysis of economic and other impacts did not begin until after the proposed rule 
was published, and the draft economic analysis was not available to the public until March of 
1995. Although the Service had estimated that its own internal review of the draft economic 
analysis would require five months, members of the public had only 60 days or less to obtain, 
review and comment upon the Draft Economic Analysis, and the Service had only twenty days to 
analyze and respond to public comment. The Service made no significant changes to the 
designation of critical habitat as a result of its consideration of economic and other impacts, or its 
consideration of public comments. 

Shortly after the final rule designating critical habitat was published, the Service 
published its Draft Recovery Plan for the MSO. Whereas the critical habitat rule designated 
approximately 4.7 million acres of forested land as “critical habitat” for the MSO, much of that 
land was characterized by ponderosa pine and other forest types that were not identified in the 
Recovery Plan as habitat needed by the MSO.’ The Recovery Plan made it apparent that the 
final rule designating critical habitat was grossly over inclusive. 


'58 Fed. Reg. 14248. 

^Silver v. Babbitt, United States District Court for the Distnet of Arizona, Case No. CIV 94-337 PHX 

CAM. 


’USDI Fish and Wildlife Service, Recovery Plan for the Mexican Spotted Owl: Vol. I (Albuquerque, New 
Mexico, December, 1995) at pp, 82-96. 
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Ultimately the Department brought an action to challenge the final rule designating 
critical habitat, in which it asserted numerous violations of the Administrative Procedures Act, 
the Endangered Species Act, and the National Environmental Policy Act/ In a parallel case, the 
New Mexico district court determined that the rule was invalid because the Service had failed to 
comply with NEPA/ On March 25, 1998 the Service published a notice in the Federal Register 
to acknowledge the court-ordered invalidation of the critical habitat designation for the MSO and 
to remove it from the Code of Federal Regulations/ On May 29, 1998 Robin Silver filed a 
motion to reopen Silver v. Babbitt, ostensibly seeking to “enforce” the 1994 judgment by 
compelling the Service to readopt the flawed critical habitat rule. That motion is now pending. 

‘^Programmatic Consultation”: Silver v. Thomas 

Also in 1994 Robin Silver and the Southwest Center for Biological Diversity brought suit 
in the District of Arizona against Jack Ward Thomas, then chief of the U.S. Forest Service, 
seeking to enjoin all timber harvesting, range, oil and gas, mining and road projects and other 
“ground disturbing activities” throughout Region 3 national forests and on Navajo tribal forest 
lands (over 21 million acres of land) on the ground that the Forest Service had failed to initiate 
“programmatic consultation” with the Fish and Wildlife Service, and that such activities where 
therefore prohibited by Endangered Species Act section 1? The State Land Department moved 
to intervene in the action, asserting financial and other interests in continued timber harvest 
activity, and grave concern about the effects of the injunction upon forest health and the 
increased likelihood of wildfires. The district court denied the motion in a one line minute entry 
order that referred back to its earlier order denjhng the State’s motion to intervene in Silver v. 
Babbitt. 

In September of 1994 the district judge issued an injunction that prohibited timber 
harvesting activities not specifically approved by the plaintiffs in millions of acres of land in 
Arizona and New Mexico. Although the decision to enjoin timber harvesting activities was 
made by the district judge, the federal defendants eventually stipulated to a somewhat narrower 
injunction that would remain in effect pending the conclusion of the Section 7 consultation 
process, and waived the right to appeal. When the biological opinion was issued in the late 
spring of 1 995, the plaintiffs took the position that it did not satisfy the requirements of Section 
7, and brought proceedings to continue the injunction in effect until a legally sufficient biological 
opinion was issued. The injunction was not terminated until November of 1996, and caused or 


^Hassell v. Babbitt, United States District Court for the District of Arizona, Case No. CIV 95-2893-PHX 

PGR. 


^Coalition of Arizona and New Mexico Counties for Stable Economic Growth v. Fish and Wildlife Service, 
United States District Court for the District of New Mexico, Case No. CIV 95-01285M. 

^63 Fed. Reg. 14378 (Mar. 25, 1998). 

^ Silver v. Thomas, United States District Court for the District of Arizona, Case No. CIV 94-1610 PHX 

CAM. 


4 



151 


contributed to the closure of several of the few remaining timber mills in Arizona. 

2. The cactus ferruginous pygmy owl 

The cactus ferruginous pygmy owl is a small bird that has a historic range extending 
from central and southern Arizona south through western Mexico, and from southern Texas 
through northeastern Mexico, that was listed as endangered in Arizona.® It is estimated that there 
are over 500,000 acres of “suitable habitat” for the owl in Pima County, and as much as 1.5 
million acres of such habitat throughout the State of Arizona. A great deal of that land is State 
Trust Land, including both urban and non-urban lands north of Tucson. There are approximately 
3 1 known pygmy owls in the State, however very little land has been surveyed for owls. 

During the fall of 1997, after the cactus ferruginous pygmy owl was listed as endangered 
in Arizona, the Southwest Center for Biological Diversity brought suit to compel the Fish and 
Wildlife Service to designate critical habitat, for the bird.’ That suit is still pending. If the 
Service is compelled to designate critical habitat the State Land Trust Land may ultimately be 
affected by the designation. If unreasonable deadlines for adoption of a rule designating critical 
habitat are established, the State Land Department and others may be deprived of the opportunity 
to provide meaningful comment, as was the case with the MSO. 

The Southwest Center for Biological Diversity and others also threatened to sue the 
Amphitheater School District if the district proceeded to build a high school on a 73 acre site that 
it had purchased for that purpose, based upon their contention that one or more pygmy owls had 
been sighted on neighboring lands. Shortly thereafter the Arizona Ecological Services Office 
sent notices to Pima County, a political subdivision of the State of Arizona, and certain 
municipalities that regulate land uses, in effect stating that although the Service could not force 
those entities to revise their land use ordinances and procedures, it could and would prosecute 
responsible officials who issued building permits, grading permits, or permitted rezoning that 
would allow private landowners to remove vegetation from lands that provide “suitable habitat” 
for the cactus ferruginous pygmy owl, and who thereby caused “harm” to the owl. This led to 
the development of requirements that landowners whose property fits the very broad profile of 
“suitable habitat” for the pygmy owl must survey for owls over a two year period before they 
may develop their property, whether or not owls have ever been sighted near the property. 

The BLM has also taken steps to exclude or limit cattle on grazing allotments that fit the 
profile of “suitable habitat,” without regard to whether those lands are now or ever have been 
occupied by pygmy owls. This affects the management of State Trust Lands, because in many 
cases State Trust Lands are included with private and federal lands within various ranches and 
ranch units. For example, if ranchers are required to construct fencing to exclude livestock from 


®U.S. Fish and Wildlife Service, Final Rule, Determination of Endangered Status for the Cactus 
Ferruginous Pygmy-Owl in Arizona, 62 Fed. Reg. No. 46 10730 (March 10, 1997). 

^Southwest Center for Biological Diversity v. Babbitt, United States District Court for the District of 
Arizona, Case No. CIV 97-704-TUC-ACM (filed October 31, 1997). 
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portions of a ranch, the cost may be quite high, and it may become infeasible for the rancher to 
continue using the allotment. Both the cost of fencing and forced exclusion of cattle from 
allotments may impair the financial viability of the entire ranch. Ranchers may shift livestock 
from federal lands to State Trust Lands, which are then in danger of being overgrazed, or they 
may be forced out of business entirely, perhaps depriving the State Trust Lands of an otherwise 
responsible lessee and land manager. 

3, Multiple Species: The BLM Safford District Grazing Program. 

In 1996 the Southwest Center for Biological Diversity brought a lawsuit against the U.S. 
Bureau of Land Management seeking to compel the initiation of “programmatic consultation” 
pursuant to Section 7 of the Endangered Species Act and seeking to enjoin all livestock grazing 
on lands managed by the BLM throughout its Safford District pending the conclusion of 
consultation on the ground that livestock grazing was causing incidental take of 23 listed 
species.’® The State Land Department and certain Arizona counties moved to intervene; the 
Department asserted that the federal lands at issue are commingled with State Trust Lands and 
private lands, and that they form an essential component of most working ranches. The Court 
could not enjoin livestock gazing on BLM lands within the Safford District without also 
affecting the State Trust Lands. In this case, the motion to intervene was granted. 

The federal defendants stipulated to some of the relief sought (initiation of consultation) 
before the State Land Department intervened. The Intervenors proposed that the Center defer the 
litigation of its “lake” claims until the consultation was completed, but the Center refused to do 
so. Instead, it filed a motion for summary judgment. In its motion, the Center did not identify 
particular species or members of a species alleged to have been “taken” by specific actions or 
habitat modifications occurring at a particular time and place on one or more of the 288 
individual grazing allotments on BLM administered lands within the Safford District. Instead, it 
argued that illegal take must be occurring because livestock grazing may cause adverse impacts 
to various protected species or their “habitats” which may be present somewhere within the 
Safford District-more than 1 .6 million acres (approximately 2,500 square miles) of public lands 
scattered over a vast area that extends from the New Mexico border as far west as Picacho and 
Eloy, and from the international border with Mexico as far north as Safford and Morenci. On 
that basis, the Center argued that all livestock grazing within the BLM’s Safford District should 
be enjoined to prevent “unlawful take” of listed species. 

The Intervenors expended considerable time, effort and funds to employ attorneys and 
experts to oppose the motion for summary judgment and to prepare a cross-motion for summary 
judgment. After those papers were filed, and shortly before the federal defendants’ responsive 
papers were due to be filed, the federal defendants and the Center stipulated to slay all 
proceedings in the case pending the conclusion of the consultation process. Had the Intervenors 
not been involved, it is certainly possible that the federal defendants would have stipulated to an 


Southwest Center for Biological Diversity v. U.S. Bureau of Land Management, Case No. CIV 96-01 1- 
TUC-RLT. 
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injunction or other relief that would adve^ly the ranchers managing 288 allotments and 

leases, compnsing 1,588,258 acres and averaging 145,537 annual animal unit months of use, as 
well as the State Land Department. 

4. Five **Cienega Species: Southwest Center for Bioiogical Diversity v. Babbitt 

In 1996 the Southwest Center for Bioiogicai Diversity brought an action against the Fish 
and Wildlife Service seeking to compel the listing of the jaguar and the designation of critical 
habitat for the cactus ferruginous pygmy owl, the Huachuca water umbel, the Canelo Hills ladies 
tresses, and the tiger salamander. ' ' Because State Trust Lands provide suitable habitats for these 
species and could be affected by the designation of critical habitat. State Land Department filed a 
motion to intervene. The district judge never ruled on the motion to intervene. Instead, the court 
granted a motion for summary judgment and issued an order compelling the Service to adopt 
final rules listing the jaguar and designating critical habitat for the other species. 

Because the court’s order appeared to direct the agency in the exercise of its discretion, 
the federal defendants filed a motion for clarification of the order; when it was not timely 
clarified, the federal defendants filed an appeal. Thereafter the district court clarified its order, 
and the appeal was dismissed. 

5. Multiple Species: Southwest Center for Biological Diversity v. U.S, Forest Service 
and Forest Guardians v. U.S. Forest Service 

In late 1997, environmental activists filed t>^■o parallel lawsuits that would potentially 
affect the management of livestock grazing on 21 million acres of national forest lands in 
Arizona and New Mexico.'^ These suits alleged that by allowing livestock grazing on forest 
allotments in six national forests in Arizona and New Mexico, the Forest Service had violated 
Sections 4, 7, and 9 of the Endangered Species Act, its duties to promote diversity of species 
pursuant to the National Forest Management Act, and its duties under Section 401 of the Clean 
Water Act, to obtain state certification before authorizing activities that may prevent waters from 
meeting federal water quality standards. The Coalition of Arizona and New Mexico Counties, 
and the Arizona and New Mexico Cattle Growers Associations moved to intervene, 

The two suits were consolidated on February 17, 1998, and on March 3, 1998 Forest 
Guardians filed a motion for a preliminary injunction, to prevent livestock grazing in riparian 
areas on specified allotments pending the conclusion of the litigation. The federal defendants 
and Forest Guardians sought to resolve the injunction issue by stipulating to certain 
modifications to grazing allotments. When the district judge declined to accept the stipulation, 


Southwest Cejiter for Biological Diversity v. Babbitt, United State.s District Court for the District of 
Arizona, Case No. CV 96-23 1 7-PHX-RGS 

Forest Guardians v, U.S- Forest Service, United States District Court for the District of Arizona, Case 
No. CIV 97-2562-PHX-SMM and Southwest Center for Biological Diversity v. U, S- Forest Service, United States 
District Court for the District of Arizona, Case No. CIV 97-666-TUC-JMR. 
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because it did not include the Interveners, the federal defendants and Forest Guardians reache 
settlement agreement as between themselves, and the hearing on the request for injunction w? 
vacated. AlAough the Department was not directly involved in this litigation, we understand 
that the effect of the settlement agreement, at least with respect to some allottees, was to 
unilaterally change certain allotments by amending annual operating plans to require the allot 
to exclude cattle from portions of those allotments at the allottee’s expense. 

The settlement agreements, in para^ph 2, require the Forest Service to exclude 
livestock fix)m "at least 99% of the occupied, suitable but unoccupied, and potential habitat” * 
several species, including the Southwestern willow flycatcher, the loach minnow, the spikeda 
and the MSO. They provide in various paragraphs that the Forest Service will direct allottees 
remove livestock fix>m an allotment that is found to contain occupied, suitable, or potential 
habitat for these species, through modification of the Annual Operating Plan. The effect of si 
settlement agreements is to direct federal actions that affect allottees, without giving the affe< 
allottees any opportunity to contest the action. If the matter were litigated, the allottee might 
reasonably be expected to prevail if he challenged the unproved assumption that livestock 
grazing in potential habitat for the MSO causes barm to that species. Because the settlement 
agreement concedes that issue, the allottee will have no opportunity to challenge it. 

Suggestions for Reform 

Congress should consider amending the Endangered Species Act to redress the concer 
identified in this testimony. To lower some of the barriers to participation by interested and 
af fected parties, Congress could provide a right of intervention for persons who may be 
significantly affected by the relief sought in a citizen’s suit. Congress could also require that 
each sixty day notice of intent to sue be accompanied by a one-paragraph summary of the clai 
that could be published in the Federal Register, and then require the relevant federal agencies 
publish the summaries and to publish notice of each citizen suit that is filed when the complai 
is served on the agency. 

To reduce the likelihood that federal agencies will stipulate to relief that will adversely 
affect third parties, Congress could provide statutory guidance to courts by establishing 
thresholds for injunctive relief that would moderate the current presumption of harm to listed 
species. 

Congress should consider amending Section 7(d) of the Endangered Species Act to 
strengthen the ability of the federal action agency to determine which activities may proceed 
pending the conclusion of consultation. The po^ibility that a federal action may alter 
unoccupied, potential habitat for a listed species should not be a justification for broad injunci 
relief It should also consider adopting provisions that provide greater opportunities for 
participation in the process by those who will be affected by the federal actions, and some 
provision that would allow the federal agencies and the courts that review their actions to take 
into account the relative costs and benefits of a proposed decision. The presumption that any 
harm to listed species, no matter how small {e.g., alteration of potential habitat) outweighs an; 
harm to affected third parties, no matter how great, should be modified. 
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Congress should not allow federal conservation policies to be dictated by private litigants. 
Assuming that species protection is not the only federal priority, and that the federal agencies 
responsible for conservation will be operating within some budget that reflects the relative 
priority of their activities, those agencies should be allowed to establish budget priorities within 
the parameters fixed by Congress. Congress should reconsider the wisdom of providing for 
unlimited awards of attorney’s fees to those who bring citizen’s suits against federal agencies to 
enforce provisions of the Endangered Species Act. Such awards, particularly when coupled with 
“mandatory deadlines” established by the statute, provide financial incentives for plaintiffs to 
bring lawsuits to compel agencies to take actions, and thereby direct agency priorities and 
activities. 
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Worse than cows 


A friendly word of caution to in>your* 
face enviroomeiUalists: 

Be careful you ask for. 

( Tix relentless push to eliminate cattle 
&om &e inibiic l^d could succeed. If it 
does, c«>dos replace cows as private 

ranch land is sold. 

The resulting fragmentation of public 
hutds be uglia than a cow mth a 
face full of cholia cactus. 

Thii^ about it. 

Think ^uc the power of cooperation — 
and the possibility vinegar is the wrong 
ingredkot frur today. 

The job of. cutting*edge emironmental 
movements has long been to push against 
the comfort zone. Qiallenge the status tpio. 

Oroupa IQce the Ibcson'based Southwest 
Cen^ ft^ Bidopcal Dh^rai^ are good at 
pushing the envelope Along with other 
environmental groups, they have been 
sounding die alarm about public land 
ranching. 

As a consequence, the puMic has been 
sensitized to low grazing rates, the potential 
destructive effect cattle have on streams, 
and the use of federal mosey to control 
^edaiora for the sake of businessmen 
• (^ranchers). 

That heightened awareness got resulu. 
The term ‘'welfare ranching” is part of the 
r national debate. Cattle interests lost the 
public relations battle to prevent the 
reiniroduction of wolves in Arizona. The 
Forest Service has reached an agreement 
with the Southwest Center to move cattle 
away from streams in six national forests in 
Arizona artd New Mexico. 

That was a significant victory the 
center, udiich has' made the removal of 
cattle from all rivers and streams in 


Arizona a {Hiority. 

Bui it might be time to reassess the 
enemy. A continued assault on ranchers 
“would pul people out of business," sa 5 ?s 
Terry Wheeler, a Globe-area rancher. 

And that isn't necessarily good news for 
the Birkenstock-clad crowd. 

Bankrupting ranchers could be coun- 
terproductive to those who want to preserve 
land fw the species that need it and the 
people who enjoy it. If ranchers can’t make 
a living, the wj^, open spaces could wind 
t^> sold and subdivided. 

Itk "isnminent, immediate, it^ hap- 
pMing,** 1^8 Bill McDonald, a Douglas- 
area rancher who won a nSS.OOO “genius 
grant" from the John D. and Catherine T. 
MacAitfauf FoimdaCfon for his efforts to 
bring warring sides together. 

McDonald helped found the non-profit 
Malpai Borderlands Group to preserve the 
open spaces ranches represent The group 
vvorics with representatives from eitviron- 
menta! groups, the scientific and govern- 
ment communities. 

McDonald “realty stepped forward and 
tried to come up with a different way of 
oKiving ' through these polarized issues," 
says John Cook, who is co-director of the 
hdUpai Group as well as being national 
vice president for the Nature Conservancy 

“Building the radical center," is what 
McDonald calls it. 

Ills a honey-laced strategy with a greater 
potential for success than the confronu- 
tional approach. 

.. By Vising together, ranchers and envi- 
i| ronmenulists can find solutions that pre- 
It serve Arizona^ open space without 
''sacrincing its heritage or habitat. 





Without cheers ... or tears 


G ather round ye children of die 
Massachusetts Youth Soccer Associ-' 
.alien and we shall tell you aa 
Aesop’S Fable, T^e Hare and the Tortoise. 

We will tell you the way the story should 
be toH the wi^ your soccer officials would 
have it told. 

Tbetz “Boo-result-oriented soccer conyie- 
tidon,'' requires that no score be kept 
, there are no winners. There are no losers. 
There are.no tears. But there are no cheers. 

try^ to tal».a\^ that you’ve^ 
,gotta-win*the-irophy feding** explains 
Cathy dresto, the soccer association regis- 
trar, noting that her organizatton it even 
coodderiag expanding the no-witmer 
gtiidehi»« to ll-year-olda. 

“These duldreo don’t need that .kind of 
prossttfe.” 

But ycrimg people understand pressure, 
\ and k is' to think that toey can be 
- shiekied .frxun life^ ^pxtiring diaUwges 
when ieaniing how to frice thou challenges 
is precisely growing up ia all eboui. 

So, gather round ye children of th« 
MaiaiKhuMtti '^touth Soccer Asaociition 
and Iktat. to toe t^idatod, Massachuaetis 
version, of The Hare <md the Tortoise, the 


some parents think it should be told; 

The Hare was once boasting of his speed 
before toe other animals "I have never yet 
been beaten,” said he. "when I put forth 
Toy full speed. I challenge anyone here to 
race with me." 

The Tortoise said quietly, “1 accept your 
challenge." 

"Thet is a good joke,' said the Hare. "I 
could dance round you all the vray.” 

‘Keep your boasting dU you've beaten^" 
answerod tbe Tortoise. “Shall we race?” 

So a course was fixed and a start was 
made. The Hare darted almost out of sight 
at once, but soon slopped and, to show his 
eo&tempt for tbe Tortoise, lay down to have 
aa^i. 

lie XortoiK pbdded on and plodded on, 
and when toe toe awoke from hit nap, he 
saw toe Tortoise just near toe winning-post 
and ran in time to ... be. 

Then said' toe Tortoise; ‘'Ploddwg won't 
wm the race, but it won't lose it, either.” 

So, ye ^Idraa, now you know toe 
Massachusetts version of this old Aesop 
tale. Now sticto around vtoile we lell you 
toe story of David and Golirth. 

They fought to a draw. 
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Tefttmaay of Jwn B. Murphy 
7273 N. Coutral Avmuo, Phoouix, Arizona 85020 

Before the Houw Suheomarittee on Natural Roaourceo 
July, 1998 


My name ia Joan \hiiphy and I live in Arizona. I am an environmentalist, a randier, 
and a volunteer. I serve on the National Affiuri and Legislation Committee of the Garden 
Chib ofAmerica covering environmental issues in the 12 weatani states. Kfyroleisto 
educate the committee about these issues, give the western perspective, and explain the 
reasons fisr the various viewpoints found in the West. In A^na, I work with the Arizona 
Cattle Growers Association as the chairman of the Cattlemen’s College at their annual 
convention, arranghig classes and encouraging cattlemen to improve their lands. Wearing 
two hats, I am aware of the ditforent views, the complexity of the probleiiis, and the effects 
of the cuneot deluge of lawsuits - on the environmeot, and on the people of the Southwest. 

G«ab for the land 

My principte concern in an oftheae issues is the health of the land. Havinga 
diverse, sustainable ecosystem is the goal of all people - environmentalists, governmental 
agencies, and those who derive their livefaood from the use of our natural resources We all 
have the same goala, so wl^ are there so many problemsi We are often only immersed in 
the negative a^iects. There exists the potential of utilizing the expertise of people already 
on the public hinds to aocorqilish evao'one's environmental goals. It is the method 
proposed by diSbram groups to achieve these goals that causes the problems. Wondetflil 
crestiva approaches already exist. Groups Kke the Malpais Borderlands Group in southeast 
Arizona, foe Diablo Trust in northern Arizona, and foe Quivira Coalition in New Mexioo, 
use communlcttion end cooperation as theh approach. They bring in indivlduaU with 
vatying viewpoints to bdp find common sense sohnions to improving both their private and 
public lands, while ensuring an economic return for themselves and their communities. 

Groups like foe Southwest Center fiir Biological Olversity and Forest Guardians, 
however, have a difibrent agenda. The Wailnngtott Post on February 1, 1998, quoted one 
of their leaders as s^ing, as they discussed fosir Iiwiuits to dinnnsse grazing, "We know 
we ere killing in induftryfoat has been there ftir 100 years. Good liddenoe.*' Their agenda 
promotes conflict, not solutions, sad it is profiUblel Tbrmi^ scare tactica they generate 
liyiterU and contributiona. With lawsuits and court decisions they recrivc ettorney's foes 
and costs. With foe Endangered Species Act es their vehicle, fliey have managed to 
terrorize the liveetock Industiy, hamstring foe work of the pifolic land agendea, end have in 
agenda, vfoidi many foel could have rfisoiPoHr forv term e.^(r on foe health of western 
puUic lands, ifsucoessfiil. 
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EUstoiy af WMtorn Xnviroiimcatal DecUioaa 

B«^6re we look tt the current situation, let’s look at the history of environmental 
policy in the West. Although everyone had the best intentions, decisionB were made that, 
with the benefit of hindtight, did not result in the desired results. Let’s look at some 
examples. 

* Fires were surpressed in Sequoia National Park for 70 years, the government not 
realizing that Sequoia seeds need fire to germinate. 

* Fites have also been surpressed tlnougbout die Southwest. According to finestty 
experts, tUs has resulted in the cuneat risk of catastrophic fires due to a fuel 
buildup of 10 tunes the number of trees seen in a healthy forest. 

* In the Kaibab National Forest north oftbe Grand Caiiyon the goal was to protect 
the deer, so ail the predators wcts eradicated. Without any natural enenues, the 
deer population exploded, there wasn’t enough food, and most died fi'om disease 
and starvation. The present situation in Yellowstone Nadonai Park concerning 
bison is a parallel problem. 

* In Arizona in the 1950' s, many of the cottonwood trees that lined our rivers were 
removed to conserve water. That destroyed a streamside ecosystem essential 

to birds and other creatures and led to the scouring of the riverbeds. 

In the ISOO’s the goal was to encourage settlement of the West. The Homestead 
Act gave land to anyone wifling to travel to the frontiar. They discovered many 
lands were not suitable for forming, but veiy good for raising cattle. The vast 
grasslands seemed inexhaustible. Oovernmeirt policy of sharing lands “in common” 
eliminated the incentives to care fiir land, and resulted in serious destructive 
grazing practiaes, the legacy of which still remains. 


Effects ef the Endangered Spedci Act 

What about our current policies and their effects? The law that is driving much of 
the controversy in the West at this time is the Endangered Species Act (ESA). It seeks to 
protect those j^ant and animal species that are folt to be in danger of extinction. Most 
inteUigent people fisel that protecting the tfivetarty of all life on fire planet is important. 
However, the act is raspoii^le for for rescUng consequances that were never intended 
when it waa written. The rannficadonsofthis law are changing the West. 

The ESA focuses on a single spades and dictstei the msnipulstion of habitat for that 
species, whether or not other potentielly threatened plains and animals, or whole 
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ecosyatems, suSerasareiuh. Peoidc iD over the countiy m tenified by tbi* law. WeiU 
want to Mve ipeGiea, but because ^die threat of huge btc* and jail time for banning a 
qKoea or ha habitat, even accidentally, some Undowners in the southeast have chopped 
down all their trees to avoid the risk of attracting a Red Cockaided Woodpedcer. 

We want landownera to improve habitat for spedea, but if they do, and an 
endangered species ahoiild fold foat habitat, the use of it will probably be taken away. 

A nncberia southern Aiizooa has greatly improved his tlpatim area. The Sonoran Qub, a 
fish very plentiiill in Mexico swam upstream to tUs area and settled in. The fish has now 
been declared endangered in the United States by the U.S. Fish & WildHfo Service, and thia 
rancher has lost the use ofthatportioaofthe stream he did such a good job restoring. The 
Forest Service now has ruled tlM grazing on 1S,000 acres of at^acent forest land m/gM 
alfoct the stieam, to he mi^ also lose the use of that portion of his grazing lease as well.. 
That it one quarter of his land), and he could be forc^ out of business. His opticms? To 
seD ins private land to the developers that have been hitting over that beautifiil valley. 

Shouldn’t there be Incentives for ranchers to accomplish the land improvements we 
all want? Various federal and state agen ci e s have programs to help focllltate positive 
changes, and many people on the land MUM to improve their holdings, but the nurent 
policies encourage the reverse. One rancher was told by a member ofthe Forest Service, 
“We don’t need incentives anymore. We have laws to maJU you do things". As an 
environmentalist, I find that attitude appalling, as a rancher who is trying to make a 
difibtence^ devastating. That attitude goes against common sense, against our belief in the 
impoftance of healthy land, and against our desire to wolk with others to find solutions to 
problems. It is essremely distressing that, ahhough my principal goal is to improve the 
enviromnent, I find that in good conscience I can no longer encourage ranchers to do so, as 
their success may tesuh in the loss of their land. 

The Etalangered Species Act is encouraging destruction of land. Another rancher in 
the state was touring Us permit area with the land agency personnel to evaluate the 
“potentisl’’ for Cactus Pi^ Owl habitat. One area looked particulsiiy hiah and healthy, to 
he was told he could no longer use that area for cattle. Anodter area had very little finage, 
to that one was deemed suitable for graziog. He said, in words to this eflfoct, “you mean, if 
I overgraze, sod don’t take care of the land, 1 can use it? But, if I do take good care of it, 
and it’s healthy, I can’t? That was correct. Isthat what Congress really wants to 
accomplish? 

How is the Endangered Species Act afifocting our forests? We have already talked 
about the critical condition the fisrests in the Southwest, and past managemern practioes. 
Now we have another problem. The tiniber industry provided the inftastnicture that made 
management ofthe forests possible. All the experts agree that to bring back the forests to a 
heekfay condition, thinning must be done ofthe smaller trees to prevent disease and the 
ladderii^ of fires. Control burns must be utilized to knock back the dangerous fiiel load. 
The Soufowest Center of Biological Diversity’s lawsuits sought to protect foe endangered 
Mndoan Spotted OM, nxlfoey aoconvUshed that. It also acconqilished anofoer of their 
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goab - to drive the timber iitdustiy out of the Southwest. It is gone, except for a couple of 
small pu^ mills. Now the Forest Service has no way to manage the forests, and the danger 
continues to grow. Were there not ways of solviitg perceived problems without killing ait 
industry and putting the forest and the state in such jeopardy? A fire now will take the 
rsdiole forest and all the owl nests with h. Is that what we want? 

Cattle at a Management Toot 

Various elements of the environmental community are now promoting removal of all 
cattle from public lands. But, let’s look at our goals agm What is best for the land ? All 
elonents of the scientific community define this goal as a sustainable base of native 
perennial and annual shrubs and grasses. It is recognized that improper grazing can be 
detiimmital. The simplistic solution is to remove cattle. However, a study of the sdence of 
produdng and maintaining healthy grasslands has clearly shown that proper grazing 
practises are highly beneficial, and in many cases essential to sustaining the health and 
biodiversity of thme lands. This has been recognized by some knowledgeable environmental 
groups like The Nature Conservancy, which is working to save ranches and the open spaces 
they represent. 

The Environmental Protection Agency and some scientists have beat quoted as 
saying, “we have learned more about range management in the last 1 0 years than the 100 
prior years”. That is exciting! We need to take advantage ofthis new information. I have 
read a lot of materials fixnn a variety of sources: conservation groups, cattlemen’s 
publications, and scientific literature fiom universities and federal agencies. I have also had 
long conversations with Terry Wheeler who is revegetating mine tailings using cattle, and 
have made on-site inqrections of his projects. I have met with Eric Sebwennesen, a 
consuhaot on grass management with the World Bank, who has been accomplishing some 
amazing things in Africa and Pakistan. He is utilizing cattle to stop the advance of 
desertification in those arid and abused areas. Almost all of the studies demonstrate that 
properly grazed grasses are healthier, but, h is equally important that they not be 
overgrazed 

In the arid dimate of tire Southwest, ungrazed forage may look healthy foom a 
distance, but upon closer inqrection, the stalks of grass may be dead. In areas where there 
is snow, these stalks are broken off the snow’s weight, and the plants throw out new green 
stalks in the spring. In the Southwest, those stalks are left standing and shade out the 
center of the plant so new shoots do not emerge. Cattle, as they graze, trample the dead 
stalks, bhe off the grass, thus stimulating it like the cutting of your lawiL Their hooves also 
break up the crust of the soil, allowing seeds to be planted and leaving slight depressions 
which catch and hold the moisture. Many experts say that ungulates (elk and cows) 
have the perfiKt symbiotic relationsbip with grass. 

Overgrazing? Some people say the answer is simple -remove cattle! It’s definitely 
not that simple. Cows should be thou^ of as tools for managing the range. One bite is 
good, but repeated grazing ofthe same plam is bad. Cattle left in an area too long may 
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cmitinue to graze the ftashr^rowth. 11iucandiiniauhtheiizeoftheplent,asweQMtte 
root stmotura^ end mey eventueUy oeuee it to die. Or, if cittle ere turned out for long 
period* in one aiet widt lot* of pUnt ch^ce^ they may not graze lome plants at all, but will 
tend to return to die molt palaUble one*. If not prop^ managed, they avtrgnaeiome 
plant* and mdargna* the other*, )o none ire heiltfay. 

What about removing cattle altogether? Inhully, or the fint fow yean, the land 
look* batter becauae the graeahaan’t been eaten. But, remeinber those uneaten gray 
•talks? Wthout a mbetantial number of new thoott emerging, the plant gradually dte*. 
Without hoove* breaking op the soil, a cniet form* on the nnfoce, water sheets OS, 
encouraging eroiiOD and resulting in leas water penetrating the sml. It enoourages what is 
caOad deeeitifioatioo, or “ gcdi^ to a desert like ooeditlon’’, vrith more and more bare 
grxwnd, where only the most drought tolentf plants survive, like Creosote and 
Qreasewood do in some parts of Arizona, t have seen a jdiotogriph of an area in another 
state where the range had the most marveloui stand of Black Grama grass. It wm so good 
they decided to preaerve this wonderfol escample, so fiiture gcoeratloos could see it. They 
eliminated aU grazing 50 years ago. Today it is just eroded sand. There are maiiy other 
exangde* ofnmi-use resuming in gnu eradication. 

What about cows in riparian areas? Rqiarian areas are the streanuide ecosystems 
that are so critical to wildlife in arid climates. Cow* definitely can cause damage. They like 
to stay close to the water, may overgraze that graas, may break down the banks, and widen 
the streambed. Less vegetation can contribute to more damage from floods with loss of 
soi]. They will eat green cottonwood shoots, if allowed access in the growing season. But, 
witii proper management, they also can Incrtase tiie diversty and amount of vegetation. 
Total removal of cattle can also cause problems. No control of the amount of vegetation 
can reauh in a greater risk of Area. The Nature Conservancy’s Sonoita-Patagonia Preaerve 
had a Are that bunted sevoal acres of rasgnifioem coltonwoodt. The Conservancy is now 
using cattle u a toot to solve this problem. 

Many ranchers have made wonderful progress with tbeir riparian areas, and the 
Arizona Cattlemen's Aatodation and the Bureau of Land Management (BLM) are 
promoting programs that teach riparian restoration. On our ranch, we are trying aU lands of 
techniquca, using both cattle and beaver, and are monitoring the results. In one area we 
have fenced both sides of the stream, keqnng cattle out except in the non-growing season. 
The transplanted beaver are making a hu^ di&rence by slovring the water and raising the 
watertable. The floods, that periodically occur, have resulted in large numbers of 
cottonwood treea and vriUow shoots germinating, creating an incredibly lush habitat for 
birds and wildlife. 

However, environmental esttremists are now putting together agreements with the 
Forest Service and the BLM to totally eliminate cattle from riparian areas. Whether cows 
should be allowed in riparian areas or not, should these groups have the power to dictate ail 
management? Do the agencies perceive this as necessary to avoid Utigation? In any case, 
the rancher on the land - the one who can make tiie diffitence - and the one who pays Sot 
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tlw gMinv iMMk baa been diit out of die process. Om Mioli agtMOMiit a^ct* 90 gruiiig 
dotmenti, 

WIv dw ibort coone on lipetiia tad grtM menafemeat? Bach aree k dfibreet ft u 
sapoidde to Ju^ iaad aa one diim by, or ftom M> otBoe ta PIioesB or Wudaag^ 

Some land ii not wed ffiaiia(ad. D»«oa deniaf diat, and loina diangei are qipropriata, but 
nip deeUoni cannot be nude . bfy huabaod bad a fiiend ten Um about *' die nny 
condition of a piaedma”. fbnfcedberaomequMtionaiixiuni^ Wbenwaablnt 
grazed? How nnitycitde bad been dure, and for bow tong? Ifow long had it been rated? 
Wbendiditlaetndii? She didn’t know tbeanawen to any of tbeiequeaiioai- only that 
the gnat kxdted heavily grazed. That land miidit have juat ben iittai^vafy grazed to only 
Id^andwaaadiedidadterattoayearormore. It could have been die heaMneat land 
intheitetel An we ■naldogjudgmeoti about the condition of the enviionnMot without 
enou^ knowledge? 

miecte of the EHniauitloa of the liveetock Indaitry 

A ftwradied env iron mental groupa want to el i i nin a t« aBgnziiigfrt«ad» 
Southweat We already know that even to beat bdeationa can tanik in undeairebleraalta. 
Let'a apeculate about juat a fow of to reaubs tbit might remit torn dial action. 

The itaic is very concamed because h would aflect to touriatbiduaiiy. Our cultural 
heritage la one oftonaaona many tottriats flock to to Soutfawatt. They love to cowboy. 
IbadafiiendfiomEa^andviaitingrecendy. OneofberbqgeatthiillawasdrivhQovera 
MU and aeeing a cowboy Ml boraeback. With to catdeinduattygona, that would change, 
along with to economies of rural areaa, many of ndiiefa would aufto. 

HowwoulditifibcttofodaralfavemaBant? There is already alarm as to who wU! 
manage to pubUc lands to uaaO. if nochm are gone? Theagadeahaveneidierto 
manpower, to expertise, nor to mon^ to do so. Some agency personnel are csEtremriy 
concerned as to how toy could manage to vait areas that are their ie^>anail»liiy> witb^ 
raneben. One individual at to BLM ipoke tout nnoberi alarting tbeo to vandals, cactus 
thieves, iltegil thread vtodea, torn up toads, and garbage dunqiinS' if* *a^ ibat a ranchar 
it to only one that la always there, is aware cfany activities, and alerts to agaoiy, Hefoit 
tls^ were a cridcil ingredient In the agency’s ability to manage to land. 

Wliatabouttowilditfe?RaDChenmaiiitainwaUrisgtoilitwadirougiioiitdimr 
range. wMcbereinvakiableto wildliftei wriliacatde. There has been a tremendoua 
iacraielDWiidU{bov«rtoIait60or70y«in,fOinespe(desby800%. ifnneheraare 
gone, no-one wU be fixing windmUh and cleaning Ponte. Many water eouFces wiS 
diiappear. How would these changes atoct desert animals idapted to current condhioiii? 

Whettouttoctniditumoftoland? It it always my first coiceni. Uwotfld 
piDqie<^ in to tort r^ ptfUculaily if it had been poorly managed previoudy, but we know 
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ibout^vActofBnaiigODgnMM, we know wtiu the lade of grazing wat do. b 
deseitiScetion the landicepe ofte fliUiie? 

And, what about 111 ? Weaniovetfaespcnapacea. But, what keepa them diera? 
They are there beeauae ate utOized aa raaohea. Of the land in Aiizo^ 87% ia 
govOTnnam land - bate, fhdenl or tribal, but that ia broken 19 by email par^ of private 
land • aometfanea in a dieckeiboard patteni In 640 acre aectiona. Btivata landa are uauaOy 
the beat landa, at tboae were the piecM the original aettlmdwae. Mott tandi unita utilize 
private landa aa wbl aa landt ow^ by parbapa aeveral diffirem public entidea. Very few 
nncliee would be viable economic unittwith^ the ability to uaetbeae public landa. Iftbat 
jgjility u dbninatad and the rancher can iw longer make a Uving, he would have no other 
choice but to aellUa private holdinga- moat often to developen. Thia reaulta in Iota of 
open apace, lota of wiMlift corridors, and the aeathetica of the vast viataa that ao mar^ of ua 
dMiiah. 

b Acra an aniwet? 

Theae efeecta are rtpuSy changing the &oe of Arizona. Environmental eztretnisb 
are Actating the management of our lende. Ranchen have Ae deaire and eapertise to do the 
job. WemustnotallowaifflallgroupofraAcelaAeliniintteBninduitry Whaa Ae 
potential to acconnAA aodety'e en v ironmental goeb. AalanyAlleo, a career Forest 
Service employee working wiA the Malpab group laid, “Ranchera ate not Ae problem, 
they ate Ae st^tkml These declaions ate too importaot toletoAenmakethm 

What change! could make a diffittence? I see Ae following u needed to stabilize 
the management of land in Ae Southwest. 

* Reform ofthe Endangered Species Act to eliminate AeAreatefpcabitlci 
fbt improving the environment. 

* A chaitife far the ESA precedwea Aat cunently allow radical groups A create 
gridk)^ 

* Ihcaativca for good itewanbUp. 

* A commitment by governmental agenciea to me coUabomton riAcr than 
tegolaliM to accompHA goala. 

* Coveramem programs to encourage and educate thoie rancheta Aat need to 
inqrrove matmgement akllla, including financial ud technical naabtance. 

* FlczibOity Aat will enable people to craft common sense lotutions. 

Thank you for Ae opportunity to erqrresa my Aoughto. 
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Mr. Chairman, I am pleased to testify today regarding 
citizen suits brought under the Endangered Species Act and other 
natural resources statutes, particularly in the Southwestern 
United States. As I will discuss, the federal agencies' actions 
in Southwest Center for Biological Diversity v. United States 
Forest Service avoided the kinds of broad injunctions that had 
previously been entered in a number of cases around the country. 
Unlike those situations, which I will also describe briefly, 
there has been no regionwide shutdown: grazing on federal lands 
in the Southwest has continued despite litigation against the 
Forest Service and the Bureau of Land Management. 

My testimony will also discuss other citizen litigation in 
the Southwest and elsewhere, in which we have had a number of 
significant legal victories. 

Let me note at the outset that the specific cases you have 
asked me to discuss today are pending in federal court, and 
therefore the Department's pending matter policy applies to 
discussion of them. Pursuant to that policy, I will be happy to 
discuss matters that are in the public record. 

The Southwest Center litigation 

I would first like to turn to a discussion of the recent 
grazing cases about which you have inquired. According to the 
Forest Service, there are over 1, 000 grazing allotments in the 
twelve National Forests in the Southwest Region, of which upwards 
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of 700 contain species that are listed under the Endangered 
Species Act (ESA) . The ESA requires that the Forest Service 
consult with the Fish and Wildlife Service on the effects of 
activities that the Forest Service authorizes (such as grazing) 
that may affect listed species. The ESA also prohibits, pending 
completion of consultation, any irreversible or irretrievable 
commitment of resources by the Forest Service, or by any permit 
holder that would foreclose the formulation of reasonable and 
prudent alternatives to jeopardy to listed species. 

In 1996 and 1997, the Forest Service consulted with the Fish 
and Wildlife Service on the effects of grazing in the Southwest 
as authorized in its forest plans. But this regionwide 
consultation, which concluded in December 1997, did not include 
an analysis of the effects of grazing on individual allotments 
within each forest. At the time the Southwest Center suit was 
filed in October 1997, therefore, the Forest Service had not 
specifically consulted with the Fish and Wildlife Service on the 
vast majority of these 700 grazing allotments. For this reason, 
the Forest Service was arguably out of compliance with its 
obligations under the ESA, 

The Southwest Center lawsuit was consolidated with a related 
suit filed by Forest Guardians in December 1997. These actions 
were filed under the citizen suit provision of the ESA and 
together named over 150 individual grazing allotments for which 
consultation was lacking. The complaints in both cases sought. 
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among other things, a declaration that the Forest Service was in 
violation of the ESA and an injunction against grazing on all of 
these allotments pending completion of consultation. 

In recognition of the need for compliance with the ESA's 
consultation requirements and in order to avoid any injunctions 
that would prohibit grazing in the interim, in February 1998 the 
Forest Service and the Fish and Wildlife Service entered into an 
agreement that set an ambitious but feasible timeframe for 
completing consultation on all these allotments, as well as any 
others that the agencies were capable of including in the 
process. The deadline set was July 15, 1998. The agencies 
determined that grazing permittees on allotments where grazing 
was deemed likely to adversely affect listed species would be 
provided an opportunity to participate in the consultation 
through submission of comments on the Fish and Wildlife Service's 
draft biological opinion. The July 15 date has since been 
extended until late August at the request of permittees. 

The agencies also determined that, during the consultation 
period, currently permitted grazing would continue, and would be 
administered through permit provisions and annual operating 
plans, taking into consideration resource protection needs. They 
anticipated that the annual operating plans would continue to be 
prepared with permittee participation and that the need might 
arise to amend the plans during the course of the consultation as 
new information on the effects on listed species became 
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available . 

Shortly after both suits were filed, both the Arizona 
Cattlegrowers' Association and the New Mexico Cattlegrowers' 
Association moved to intervene and were granted status as 
intervenor-defendants in the two cases. In early March 1998, the 
Forest Service and the Fish and Wildlife Service, as well as 
Department of Justice representatives, convened a conference call 
among all the parties to the suit to explain the consultation 
agreement and the process for getting the consultation completed. 
I should point out that among those participating on this 
informational conference call were representatives of both the 
Arizona Cattlegrowers Association and the New Mexico 
Cattlegrowers Association. 

Soon after this discussion, the Forest Guardians and the 
Southwest Center each moved the court for a preliminary 
injunction against grazing. Each group requested a broad 
injunction against grazing on all the allotments identified in 
the two complaints, and Forest Guardians also requested a more 
specific injunction against grazing in riparian areas on the 
allotments identified in the Forest Guardians' complaint, pending 
completion of consultation. The groups argued that, as a matter 
of law, grazing in riparian areas during the pendency of 
consultation constituted an irreversible and irretrievable 
commitment of resources that had to be enjoined entirely pending 
completion of consultation. They further argued that, as a 
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factual matter, the Forest Service was in violation of its own 
management direction on these allotments (and therefore also was 
violating the ESA) because the agency had failed to implement 
resource protection measures that had been adopted in the earlier 
consultation on the regionwide, plan-level biological opinion. 

The Department defended the agencies against the request for 
an injunction, arguing that the groups were not entitled to an 
injunction as a matter of law. We also argued that the Forest 
Service was in compliance with its own management direction - 
direction that had been in place for months before the suits had 
been filed and that, as implemented, ensured against any 
irreversible or irretrievable commitment of resources at the 
allotment level caused by grazing during the remainder of the 
consultation process. In particular, the Forest Service pointed 
out that, for the vast majority of the allotments identified in 
the Forest Guardians' motion, over 99% of the riparian habitat of 
the species identified had already been excluded from grazing and 
that, for the remainder, grazing in riparian areas would be 
excluded in the near future. These changes had been and were 
being made as a result of the Forest Service's implementation of 
its own management direction. 

It then became apparent to all of the parties that the 
Forest Service was already excluding grazing in riparian areas on 
the majority of the allotments. A few days prior to the 
scheduled preliminary injunction hearing, all of the parties. 
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including the interveners, began discussions to determine whether 
the need for the hearing could be obviated. Initially, counsel 
lor the Cattlegrowers participated in these discussions. Before 
discussions were concluded, however, the Cattlegrowers' 
representatives voluntarily withdrew from participation. 

Ultimately, the plaintiffs and federal defendants agreed to 
and signed a stipulation under which the Forest Service agreed to 
maintain the status quo pending completion of the consultation.* 
The stipulation included a description of the administrative 
process that the Forest Service would follow when livestock were 
found in areas from which they were supposed to be excluded. 

This process tracks the administrative process contained in the 
Forest Service grazing regulations, and includes timeframes that 
are consistent with those set out in the regulations and could 
reasonably be implemented by the Forest Service with adequate 
notice and participation by the permittees. In exchange, 
plaintiffs withdrew their motions requesting a broad injunction 
against all grazing on a larger number of allotments. Later, the 
Forest Service entered a similar stipulation with the Southwest 
Center only, and addressed allotments not addressed in the first 
stipulation. 


* Initially, the plaintiffs and federal defendants had 
submitted the stipulation to the court for its approval. During 
the course of the preliminary injunction hearing, the court 
indicated it would not sign the stipulation if the Cattlegrowers 
had not also signed off. 
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I want to emphasize that the stipulations in effect 
memorialized the management practices that were already being 
implemented by the Forest Service. By entering into the 
stipulations, however, the Forest Service and the Fish and 
Wildlife Service were able to proceed, undistracted by continuing 
active litigation, towards timely completion of the ongoing 
consultation. At the same time, the threat of a sweeping 
preliminary injunction against all grazing had been eliminated. 

Shortly after the first stipulation was signed, the 
Cattlegrowers, as was their right, tried to block its 
implementation by filing their own motion. The Cattlegrowers 
argued that the Forest Service could not legally make the 
management changes embodied in the agreement, and if implemented, 
such changes would cause economic hardship. The district court, 
after a hearing on the Cattlegrowers' motion, denied the 
Cattlegrowers' motion to block the agreement. The court found 
that the Forest Service had the authority to make the changes 
necessary to effect its management direction, and that the 
permittees would have the ability to participate in these changes 
and had retained their right to contest them. The court further 
found that the economic hardship suffered by the Cattlegrowers as 
a result of the implementation of these changes did not outweigh 
the potentially irreparable harm to threatened and endangered 
species if the Forest Service did not carry through with its 
direction . 
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In practice, the stipulation has proven successful. The 
Forest Service has received excellent cooperation to date from 
the permittees in keeping livestock on these allotments, but out 
of the areas where they could cause harm. Furthermore, the 
consultation has been progressing on schedule, and a draft 
biological opinion was issued last month. The final biological 
opinion was due to be issued today, but the Forest Service 
granted a request by several permittees to extend the comment 
period on the draft. A final biological opinion is now 
anticipated in late August, and with this opinion, consultation 
will be concluded, and the terms of the stipulation will 
automatically expire. 

It is worth noting that, by virtue of the stipulation and 
the fact that the agencies were not otherwise consumed by defense 
of this litigation over the last few months, the agencies have 
been able to include all 700 grazing allotments with threatened 
and endangered species in their consultation. 

Other Experiences 

Our response to the grazing lawsuits was controlled and 
considered, and allowed the agencies to avoid a broad injunction 
while proceeding with their work. I would now like to describe 
some of our experiences in similar cases where we have pursued 
litigation rather than settlement, and found courts to be quite 
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unsympathetic in the face of agency non-compliance with various 
environmental requirements, including those imposed by the ESA. 

In some of these cases courts have imposed severe restrictions on 
land management, with mandatory injunctions that remain in place 
for many years; in some cases the courts have continued to act in 
an oversight capacity regarding much of the particular agency' s 
activities on the federal lands, requiring frequent reports and 
appearances by the federal agency involved, and limiting the 
agency's discretion. Let me give you a few specific examples. 

1 . Texas National Forests 

Litigation that began in 1985 over Forest Service management 
of the Texas National Forests has resulted in an injunction that 
was entered in 1988 and has remained in effect until the present 
day. Plaintiffs in this case sought to stop all even-age 
harvesting, in particular clear-cutting, on the grounds that it 
harmed the endangered Red-Cockaded Woodpecker. We defended 
against this broad injunction request even though there was clear 
evidence that the woodpecker was in decline in these forests, at 
least in part because the Forest Service was unable to carry 
through on promised activities to improve the bird's habitat. We 
contended that the court should not enjoin timber harvesting in 
light of the Forest Service's aggressive efforts to correct the 
situation. 

The court rejected these arguments and enjoined clear 
cutting and other even-aged timber management practices in the 
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forests, and has continued its jurisdiction over much of the 
forest's everyday management. Today these forests continue under 
injunction. When new management protections for these species 
complete the administrative amendment process we will return yet 
again, ten years later, to ask the court to lift the injunction 
and return the forests to Forest Service control. 

2 . The Pacific Northwest 

Broad injunctions were also issued by courts in Washington 
and Oregon in 1989-1992 as a result of challenges by 
environmental organizations to management of Forest Service and 
Bureau of Land Management land in the Pacific Northwest for the 
habitat needs of the northern spotted owl. The claims arose 
under the National Forest Management Act, the National 
Environmental Policy Act and the ESA. While the federal 
government vigorously defended all of these cases, our defenses 
were unsuccessful. The resulting injunctions essentially shut 
down all harvesting on Forest Service and BLM lands in the 
Pacific Northwest for four years until the agencies produced the 
Northwest Forest Plan, which was also attacked by environmental 
groups and timber industry organizations and which we vigorously, 
and successfully, defended. The defense of this litigation 
through the years from 1989-1994 was extremely time and resource 
consuming, both for the Justice Department and for the land 
management agencies. 
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3. Southwest Forests 

My final example brings us back to the Southwest, where we 
have experienced the same kind of broad judicial response to a 
situation where the district court found that the Forest Service 
had not fully complied with all ESA requirements. In various 
proceedings commenced in 1994, a coalition of environmental 
organizations and individuals sued the Forest Service and the 
Bureau of Indian Affairs, charging various violations of the 
consultation and take prohibitions of the ESA. We proceeded to 
litigate the case despite negative precedent in the Ninth 
Circuit. The court granted plaintiffs' request for injunctive 
relief, and enjoined all timber harvest until consultations on 
amended Land and Resource Management Plans (LRMPs) were 
completed. While the Forest Service immediately initiated 
informal consultation, sought clarification of certain aspects of 
the order, and provided to the Court a list of "no effect" 
activities, the process of obtaining court approval of particular 
activities was time consuming and cumbersome. In fact, the Court 
responded by ordering the parties to agree to a list of 
activities that could continue pending consultation. 

Consultations on the LRMPs were not concluded until July of 
1996, at which time the plaintiffs filed a motion for an order 
finding that consultation on the existing forest plans was not 
complete. Litigation over the adequacy of the consultations 
continued, as did the injunction, until December 6, 1996, for a 
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total of sixteen months. 

We believe these results — lengthy litigation, diversion of 
agency resources, and broad, long-term injunctions — are to be 
avoided. So far they have been avoided with respect to grazing 
in the Southwest. 


Citizen Suits in the Southwest 

Finally, I would like to respond to your request for 
information about other suits brought by selected plaintiffs in 
the Southwest. As you can see from the information we provided, 
a number of cases, including ESA actions and Administrative 
Procedure Act challenges under other statutes, have been brought 
by the organizations and individuals identified in your letter. 
Other actions, including many involving grazing matters, have 
been brought by ranchers and others whose activities are 
regulated by federal law. In Endangered Species Act citizen 
suits in which the plaintiff, whether a conservation organization 
or a member of a regulated community, prevails, the law generally 
requires the government to pay attorneys fees and costs; a 
similar standard applies to cases brought under the National 
Environmental Policy Act, the National Forest Management Act, and 
other natural resource statutes. 

As with any actions filed against our client agencies, in 
determining the best way to resolve litigation, we evaluate each 
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case on its individual merits. The facts and law associated with 
each case are unique. The Department of Justice, in close 
consultation with the agencies that it is defending, takes into 
account a variety of factual and legal considerations including 
litigation risk, and ultimately we take positions in litigation 
that we believe best serve the interests of the United States. 
Very often, we vigorously defend actions brought against us, and 
we have been largely successful in these cases. 

1 . Lake Mead Litigation 

In May 1998, the Ninth Circuit Court of Appeals upheld a 
1997 biological opinion challenged by the Southwest Center for 
Biological Diversity. At issue was the water level in Lake Mead 
and the possible lowering of the water level, a matter of much 
concern to a number of states. During a series of dry water 
years in the late 1980s and early 1990s, the water level of the 
lake had fallen and a community of willow trees had grown on 1400 
acres comprising the Lake Mead delta below the Grand Canyon 
National Park. With the return of normal water regimes in the 
mid- 1990s, the water level of the lake had risen to cover the 
roots of these willow trees and the trees were dying. 
Nevertheless, in 1996, several nests of an endangered bird, the 
southwestern willow flycatcher, were observed in the willow trees 
on the delta. 

The biological opinion, issued by the Fish and Wildlife 
Service, found that the operations of the Bureau of Reclamation 
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on the Lower Colorado River were likely to jeopardize the 
continued existence of the southwestern willow flycatcher; 
however, the Fish and Wildlife Service set forth a Reasonable and 
Prudent Alternative (RPA) to avoid jeopardy. The RPA did not 
require Reclamation to alter the level of Lake Mead to save the 
delta habitat. The federal government worked closely with the 
states to successfully defend this litigation in the district 
court and court of appeals. 

2 . Other Cases 

There have been a large number of cases in the Southwest 
challenging alleged failures by the Fish and Wildlife Service to 
meet mandatory statutory deadlines set out in Section 4 of the 
Endangered Species Act, including decisions whether to list a 
species as threatened or endangered or whether to designate 
critical habitat for such species. Given a lack of financial 
resources to carry out all of its Section 4 responsibilities, the 
Fish and Wildlife Service has not in fact been able to meet all 
of its statutory obligations. Nevertheless, we have staunchly 
defended on legal and equitable grounds the agency's decisions as- 
to which duties to address in which order, given the limited 
resources available to it. Our efforts, though not universally 
successful, have for the most part preserved the operation of the 
agency's Listing Priority Guidance. Just two weeks ago, on June 
29, 1998, the Tenth Circuit Court of Appeals upheld the Fish and 
Wildlife Service's implementation of the Listing Priority 
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Guidance in a case in which the Biodiversity Legal Foundation had 
challenged the Service' s failure to make a 90-day finding on a 
petition to list the sharp-tail grouse. 

Conclusion 

While we have had these recent litigation victories in the 
Southwest, we have lost some cases, and settled a number of 
others. We have participated with the other agencies in a 
collaborative process to address natural resource issues in the 
Southwest, a process that we believe is contributing in a 
positive way to avoiding litigation in the region. This 
concludes my testimony. I would be pleased to answer any 
questions the Committee may have. 
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PHItUP K. KNIGHT 


DATE CRCCK RANCM, BOX 1939 
WICKENaURG. AJIIZONA 9SSS9 


Rap. Don Young 

Chairman House Cosuxittee on Resources 
1324 Longworth HOB 
Washington, DC20S15 

July 25, 1998 

Re: Hearing on Impiementation of ESA 
Dear Mr. Young, 

We are writing because we are affected by the - as we believe unfair - implementation of 
the ESA and this is causing severe economic hardships for us. in this year s Annual 
operating Plan for our allotment (the Buck Springs AllotmentJ in the Ctoashino Forest, the 
number of cattle we could graze, the pastures we could use and the number of days we could 
graze were substantially reduced. We were not informed about the reductions in a timely 
manner, we were not consulted and we had already made substantial investments baaed an 
prior years' operating plans, 

I am known to be a progressive and environmentally engaged rancher who is experienced in 
the restoration of riparian areas. However, it seems to me that no matter what we 
suggest, the hands of the Forests Service are tied. They are unable to get their opinion 
across in their consultations with the Fish and Wildlife Service, who seem to dictate the 
actions in an area with which only the local foresters and the ranchers are intimately 
familiar. We were informed that during the consultations for our permit's 199B Annual 
Operating Plan the facts, findings and suggestions of the local Fish and Wildlife 
representative (who was not invited to the consultation) as well as the district's range 
con and biolist, were totally ignored. (We were not invited either!) The scientific facts 
did not seem to be important at that decision making meeting, but only the political 
agenda. Kow else could we be threatened to have to move all our cattle off our allotment, 
if any should drift into and graze at Leonard canyon or any adjoining riparian areas, tmen 
at the same time substantial numbers of elk are continuously grazing those areas without 
any possibility to control them. 

we hope the above, aa well as the attached letter dated 5/31/98, will give you some 
maignt into what is going on here in the Southwest. I will be happy to furnish any 
details you may be interested in. Unfortunately we do not have a phone at our ranch, but 
If you leave a message on our answering machine <520-776 6877), we will call back as soon 
as possible. You may also be able to reach Karin Knight at work (Monday - Thursday) at 
(520) 684-7844 or <6Q2) 546-7727. 

Thank you very much for your support in this matter. 

Kina regard,. 4 tcJOdh 

PfiiUip and Karin Knight v 

Attachment 
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PHILLIP K. KNIGHT 


DATE CREEK RANCH. BOX 1S2S 
W1CKKNBURG. ARIZONA aSBBS 


USOA - Forest Service 
Blue RldQe Ranger District 
Attn: Acting District Ranger 
HC 31. Box 300 
Happ/ Jack« aZ 66024 

Hay 31, 1998 

Dear Hs. Connelly: 


This letter ccnUms a seeting between Forest Service 
representatives (Steve Calish» Cathy Taylor. Jerry Gonzales. Liz 
Blake) and ua on Hay 6. 1996. The intent oi the meeting was to 
iind a way to use the Buck Springs allotment permit in 1996 
despite oi* all the reductions and stipulations set forth in the 
Annual Operating Plan (*aOP"} for 1996. 

Since it vas recognized that using the permit under that AOP 
would result in a substantial loss to us (at least approx. 
913.000). we presented a plan to reduce the loss to approximately 
S4, 500 fay basically only using one of -the eight pastures of the 
allotment and only running about 215 calves this season instead 
of 13S0 calves ve were able to run in 1997 and expected to run in 
1996. It was made clear by ua that not using the permit at all 
would also result in a loss of at least ei3. OOO in interest and 
payments that «• will have to make even if we do not use the 
allotment. 

By using basically only one pasture, we expect to eliminate all 
labor and labor^related coat. We will not hire any help and do 
all work ourselves without pay. 

The Forest Service agreed to this plan but contended that we may 
have to use one additional large pasture, if forage conditions 
required a move. In order to be able to move the cattle to Buck 
Springs by Hay SQtb, we were pressed for time to get the billing 
and payment process under way immediately and therefore signed a 
revised "Application for Term Permit". The revised "Bill for 
Collection" we received as a consequence thereof incorrectly 
states that the changes in numbers are due to "grazing law suit". 
That is not the case. We herewith state that we voluntarily 
agreed to the reduction in numbers for the 1998 season for the 
reasons outlined above. This year's AOP is in no way meant to 
set a precedent and has nothing to do wit.h Lhe various pending 
lav suits. We only made this hard decision for this year with 
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PHILLIP K. KNIGHT 


Date crbek ranch, bok iszs 
WICKENBURC. ARIZONA BSSSB 


- 2 - 

bBCk the valX* to this soason's actlvitias undar 

way and to get an early start on resolving the overwhelming 
problems for the 1399 grasing season. We cannot tolerate a 
repetition of this year's disaster. It is unacceptable to 
confront a permittee with reduced numbers at a time, when most of 
his decisions and monetary outlays for the season have already 
been made. We were orally informed about possible changes to the 
199S aOP in April 1996. However, based on last year's numbers, 
we already had purchased the majority of 

steers for the Buck Springs allotment in Hovember of 1937, an 
investment which we now have to reverse unexpectedly and possibly 
to our disadvantage. 

In order to plan for 1999, we need to obtain from you a time 
table for the production of the AMP for the Buck Springs 
^i^o'tsent. In ease the APlP cannot be finished in time for the 
1999 gracing season < October/November 1996) we must have the AOP 
for 1999 in place at that time. 

As you stated in your letter dated Way 1, 1996. ( aOP for 1998) 

the AUhs in 1998 were approximately 50Z of those on the permit- 
For 1999 we need to come up with substantially higher numbers 
than those for 1996, at least equal to those for 1997, or the 
permit is worthless, since we will not be able to break even, 
i.e. cover all cost incurred in the operation, without profit or 
salaries to ourselves. 


We hop© you understand the problems we are facing, and we are 
ready to start the planning process immediately. We appreciate 
your continued support in this matter. 

Thank you and kind regards. 




Phillip and Karin Knight 
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IJ.& Department of Justice 

Office of Legislative AfUrs 


Office of the Amh*— Aaon^ Qeacnl 


tIbaldHtkm. QC 305» 


July 24, 2998 


The Honorable Don Young 
Chairman 

Committee on Resources 

U.S. House of Representatives 

Washington, D.C. 20515 

Dear Mr. Chairman: 

This responds to an outstanding question from the July 15 
hearing on citizen suits under the Endangered Species Act. The 
question pertained to settlement discussions prior to April 7, 
1998 in two cases, Southwest Center for Biological Diversity v. 
U.S. Forest Service and Forest Guardians v. U.S. Forest Service . 
Our response to your question is necessarily limited by the fact 
that both of these cases remain pending. 

As is typical of any litigation, there were conversations 
between Department attorneys and counsel for both the plaintiffs 
and the interveners after the suits were filed. During some of 
these conversations, the possibility of settlement was mentioned 
and, following one conversation in the context of a court-ordered 
status conference, a draft settlement agreement was circulated 
among all the parties, although it was never pursued. 

The Department did not participate in any significant 
settlement discussions until April 7, when we were contacted by 
counsel for the Arizona Cattlegrowers Association regarding the 
Forest Guardians' motion for a preliminary injunction (PI) . 

Having received the government's declaration (in response to the 
PI motion) asserting that most of the riparian habitat on most 
allotments was already excluded from livestoclc grazing, Arizona 
Cattlegrowers' counsel suggested attempting to reach a 
stipulation to avoid the PI hearing. The Department of Justice 
attorney then contacted counsel for the Forest Guardians. The 
next day, April 8, Forest Guardians faxed a draft stipulation to 
the Department. It is our understanding that the draft 
stipulation was faxed by the Forest Guardians to counsel for the 
Arizona and New Mexico Cattlegrowers Associations on that same 
date. Since we prefer in this type of case to reach agreement 
with all the parties whenever possible, the detailed settlement 
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negotiations that followed were conducted in conference calls 
among counsel for all the parties. Counsel for the Cattlegrowers 
Associations ultimately advised the other parties that they would 
oppose the stipulation. The government and the plaintiffs 
subsequently signed stipulations regarding this matter. 

Finally, the Committee requested a copy of a Memorandum of 
Agreement (MOA) between the Fish and Wildlife Service and the 
Forest Service regarding the process for conducting site-specific 
ESA consultations on the allotments at issue and others. In 
accordance with the usual third-agency practice, we have 
consulted with the Departments of Agriculture and Interior about 
disclosure of the MOA to the Committee and it is enclosed. 

I hope that this information is helpful. Please do not 
hesitate to contact me if you would like additional assistance 
regarding this or any other matter. 

Sincerely, 


L. Anthony Sutin 

- Acting Assistant Attorney General 

Enclosure 

cc : The Honorable George Miller 
Ranking Minority MembeV 
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vaox ror«st s«ir<rlca t osdi n*i» a vixdiif* aatvlc* 
aiuiXKa cosrsDi:<TA<i<ioN 

F«bEU»iry 6, 1998 


A. PiiT-noBB 

The piixpoae o£ thi* ' agrdemant ie to establish an 
affective aa4 cooBaratlve ppocesa for the sp^tfic 
oohsultation. required under saotich 7 of the' todaosared 
Species ACC (ESA) as, described below. The scOpa of the 
: coasurtaltioa. is the effects to listed ipeciea; end their 
habitats of .tte activities in site spactfio oSeiinsr' 
allotments in the Southwestern Rej^loa. •: These allotm^fes 
ore admlhlstered under the Forest Pletui, . araiina 
permits, allotment managment plans, and annual 
operating plans. 

This agreement addresses , consultation and conferencing 
on all iispecies listed as threatened, enftogered, or 
propose (TES)' for listing, and dssianated or proposed 
critical habitat occurring on the. Foraats of the 
Southwestern Region. This agreement defines the procesB, 
productre, actions, timeframe and <wpectations of the FS 
and FWS for this • consultation' and will eerva as a 
guiding document for both aganoles throughout the 
consultation process. 

The Eodaral agencies will convene an interagency team of 
federal employees to conduct this oonsultation . 


B. Consultation Bacjcground 

Forest hand and Resource Management Plans (Forest Plans) 
provide guidance and direction for managing National 
Forests and Orasslonds for a 10-15 year period,' 

The plans establish goals, obiectivea, atandards and 
guidelines for sailtiple-use end euatainad-^eld 
management of . renewable resources without impairment of 
the productivity of the land, standards and guidelines 
for the .management and conservation of threatehed, 
endangered and proposed species, Includlni propoeed or 
designated critical habitat, are included in Forest 
Plans, Forest Plans provide direction for the jjrotection 
and enhancement of all threatened, endangered,, and 
proposed epee isB' populations and hobitat proposed or 
designated as critical, site-specific evaluation of all 
projects and activities, and initiation of consultation 
with FWS as appropriate. 
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Uh* goal of the Southweetern Region of the Poraet 
Service la to develop alte specific Allotment Management 
Plans (AMPc) authorizing grazing in caapilance With 
applicable environmental atatutae <e.g, trational Forest 
Management Act (NFMA) , Clean Water Act (CMA) , National 
Environmental Policy Act (NEPA ) , EndBugarad Species Act 
(ESA) ) . Allotments with listed or proposed species or 
designated oc proposed critical habitat are sdhaduled to 
be cocpleted by the end of fiscal year 2000. If new 
concerns are raised during this ongoing grazing 
consultation ae a result of the tea^ work, there will 
be adiuBtmonts to the schedule for NBPA ooapliaace for 
revlelng AMP's. 

C. ConBUltation Action ^ 

■nte action that ie the subject of this consultation 
agreement Is ongoing grazing activities in the 
Southwestern {legion as currently authorized ttirough 
existing term grazing permits. 

Ihls consultation will focus on onglng grazing on 
allotments identified in currant litigation (Southwest 
Center For Biological Diversity -v- Forest Service and 
Forest Guardians -v- Forest Service) as first priority. 
Other allotmente will be addressed if time and resources 
permit providing that it does not oonsjromiso the time 
line and quality of this consultation. 

D. oparatlong 

The Forest Service Agrees toi 

Develop and submit to the FWS, a site specific 
Biological AssssBcient (BA) analyzing the effects of 
ongoing grazing activities. The BA will be based on 
both Individual allotment evaluations and on the 
summation of broad evaluations for each TEF species. 
Formal consultation will be initiated with the submittal 
of a written request by the Regional Forester. 

To initiate consultation the FS will provide a 
biological assessment by February 13, 1998, that 
includes : 

1. A description of the action to be considered. 

A description of the speoific area that aay be 
affected by the action. IThe FS will provide an 
initial set of Forest maps showing the allotment 
boundaries containing TBP species.) 


2 . 
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3. Aa initial sat of any liabod apeciaa or critical 
habitat that may ba affoctad by the action. (A 
table will be provided that Identifies the TEP 
species affected and on which individual 
allotments they occur.) 

4. All available summary data sheets for individual 
alloboMnts that provide infonnatlon about! 

a. Forest, Distrlob, Permittee Nome, allotment 

number, allotment name. 

b. A list of all TSP species or habitat on the 

allotment. 

c. Consultation status by species. 

d. A description of the actions taken to 

preserve/protect t conserve TEP species 

and habitat. 

e. A description of the manner In which the 

action may affect TEP species or habitat. 

5. A description of the thresholds that will ba 

used to make ’may affect" determinations. 

During Consultation the PS will provide i 

1. Members to the federal interagency 
assessment team(e) who will participate In 
assessing effects and supplementing the BA. 

2. An allotment“by-allot»ont assessment of the ' 
effects on TEP species and habitat. 

3. A final cumulative description of the manner in 
vrtiioh the action may affect any listed species 
or critical habitat and an analysis of any 
cumulative effects. 

4. All reports, including any environmental impact 
statement, environmental assessment, or 
biological asses ement prepared previously that 
are relevant to this consultation. 

5. Any other relevant available information on the 
action, the affected listed species, or 
critical habitat. 

6. The Forest Service will provide the 
supplemental information for the BA by 
May 1, 19S8. 

7 . The Forest Service will provide review and 
comments on the Draft BO to the FWS by July 1, 
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19S8> or within 15 days oC rscsipt of tha draft 
BO. 

e. The Forest Service will provide notlfloetion 
to all affected permittees regarding their 
op];x>rtunity to particl^te in this proceaa as 
appliaants . IntUvidasLl permittees will be 
encouraged to participate through their state 
livestock organizations. Participation by 
applicants will be governed by 50 CFR Part 
402. The Forest Service will describe the 
applicant's role to the permitteea. 


The Pish and Wlldif a Service agrees toi 

1. Provide mesibers to the assesantant teams who will 
participate in assessing effects and developing the 
BA. 

2. Provide the Forest Service a draft biological 
opinion ^ June IS, 1998 or within 45 days of 
receipt of the eupplemental BA. 

3. Prepare a final Blologloal Opinion, after delivery 
of all agreed upon consultation information, iv 
July IS, 1998, or within 15 days of recaivihg the 
cOnnents on the draft BO. ' Prepare heceissaiv 
fo^ntal^^nferei^oe Beports jon effects - to propose^ 
ep^ies and pr^osed critical habitat. The' Fish and 
Wildlife Service will moke every effort to provide 
the consultation products prior to the deadline. 

Tha-garaat .SagYiaa ■flna,tiJ,U..anA,.Wilfllltfl SerYlCB 

mutually .agrflg to; 

1. Cooperate as partners in the commitments each agency 
has made to ^e process ai^ deadlines as outlined. 

2. Develop a strategy to expedite consultation through 
screening and batching ongoing grazing actlvitiea. 

3 . Cooperate in developing and completing the 
consultation. This Includes, but is not limited to. 
Informal and open exobanges of information and data 
neede, eind expeditious response to regueste for 
information or clarification. 

4. cooperate in developing the blologloal asaesament 
threebolds for species ‘may effect* criteria that 
con be applied to allotments . 
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.5. This Consultabion Agraaraent can ba amazided by nutual 
aareamanb of bobh parbiaa. 

6. Uhls agreemanb is inbended only bo inprova bha 
inbemal manaaaaient of bha Fosesb Sarvice and Fish 
and Wildlife Servloa and is nob inbended bo and 
doss nob oreaba any righb or benefib, SMbabanbiva 
or procedural) enforcaabla at law or equity by a 
parby asainat'bha nnitad States') its agencies or 
inabrumentalibleS) its offioars or anployeaS) or any 
other person. 

7. Timeline! 

a. May 1, 199S — FS suabits BA to FWS. 

b. Jims 15, 199& — FWS aubmibs draft BO to FS. 

c. July 1) 1998— FS rebtims comoents on BO to FH3. 

d. duly IS, 1998 — FWS bratismits final BO to FS. 







Regional Forester 
aSDA, Forest Service 


Date 
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us. Dcputment of Jnstice 
OfBce of Legislative Affairs 


Office of die AniitMt Adoraejr Oewfil 


August 26 , 1998 


The Honorable Don Young 
Chairman 

Committee on Resources 

U.S. House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 

This responds to your letter of July 28, 1998, asking a 
number of questions in follow-up to the July 15, 1998 hearing on 
Endangered Species Act implementation in the Southwest. Below 
are the Department's responses to the questions in your letter as 
well as those questions contained in the attachment to your 
letter. 


1. Please provide the names of each attorney enployed by the 
Department of Justice representing or supervising those 
representing the United States In the litigation which was 
the subject of the hearing. Southwest Center for Biological 
Plvraitv V. U.S. Forest aervice. Docket mr 97 666 

TOC JMR and gv 97 2562 PHX 8MH . In addition please provide 
a brief, but full curriculum vitae for each person listed. 
(Please \mderstand that private witnesses are required to 
s\ilnalt this Information under the rulas of the Bouse of 
Representatives . ) 

Department of Justice attorneys who represented or supervised 
those representing the United States in this litigation are: 


Christiana Perry 
Jean Williams 
Eileen Sobeck 
Peter Coppelman 
Lois Schiffer 
Michael A. Johns 


Andrew Smith 
Ellen Athas 
Charles Findlay 
Karen Egbert 
Stephen Samuels 
Monte C. Clausen 


Curricula vitae for each of these individuals are attached at Tab 
A. 
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2. In keeping with the request laade by the m^nbers for 

additional documents* please provide to the committee any 
and all documents related to the case Southwest Center for 
Biological Diversity v. P.8. F orest Service. Docket number 
CV 97 666 TDC JMR and CV 97 2S62 PHX SMM either prepared by 
or submitted to the Department of Justice «diich were either 
proposals for a settlement* a draft settlement agreement* a 
draft or proposed stipulation* a draft or proposed 
stipulated agreement* or letter offering settlement terms or 
conditions* or any document prepared or presented to the 
Departjnent of Justice which would have resulted in the 
settl«&ent or dismissal of this case prior to a trial. 

We have already provided to the Committee the two stipulations 
that were signed by the parties and remain in effect. 

The Southwest Center litigation remains pending and therefore is 
subject to the Department's pending matter policy, which 
constrains our ability to share non-public information. We have 
substantial confidentiality interests in the draft documents, 
particularly in connection with pending litigation. Many of 
these documents include attorney-client and work product 
privileged material that would not be available by law to a party 
in litigation with the United States. They also include 
settlement-related documents that were created with the 
understanding that they would not be shared with anyone other 
than the parties in the litigation. This common understanding of 
confidentiality is a necessary premise to settlement discussions 
in any case. We have serious concerns that disclosing these 
documents would chill attorney-client communications and the 
deliberative process within the Department; and would also harm 
our relationships with present and future litigation counsel, 
who rely on the Department's good faith commitments that we will 
maintain the confidentiality of settlement documents. 

As is typical of any litigation, there were conversations between 
Department attorneys and counsel for both the plaintiffs and the 
intervenors after the suits were filed. During some of these 
conversations, the possibility of settlement was mentioned and, 
following one conversation in the context of a court-ordered 
status conference, a draft settlement agreement was circulated 
among all the parties, although it was never pursued. 

The Department did not participate in any significant settlement 
discussions until ^^ril 7, when we were contacted by counsel for 
the Arizona Cattlegrowers Association regarding the Forest 
Guardians' motion for a preliminary injunction (PI). Having 
received the government's declaration (in response to the PI 
motion) asserting that most of the riparian habitat on most 
allotments was already excluded from livestock grazing, Arizona 
Cattlegrowers' counsel suggested attempting to reach a 
stipulation to avoid the PI hearing. The Department of Justice 
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attorney then contacted counsel for the Forest Guardians. The 
next day, April 8, Forest Guardians' counsel faxed a draft 
stipulation to the Department. It is our understanding that the 
draft stipulation was faxed by the Forest Guardians to counsel 
for the Arizona and New Mexico Cattlegrowers Associations on that 
same date. . Since we prefer in this type of case to reach 
agreement with all the parties, the detailed settlement 
negotiations that followed were conducted in conference calls 
among counsel for all the parties, and at least one draft of 
additional language was circulated among all the parties. 

Counsel for the Cattlegrowers Associations ultimately advised the 
other parties that they would oppose the stipulation. The 
government and the plaintiffs subsequently signed stipulations 
regarding this matter. 

3 . How much will the plaintiffs in these t%^ cases (Forest 
Guardians and SWCBD) receive in attorneys fees, expert 
witness fees, court costs, and any other costs requested by 
the plaintiff as a result of this settlement? If that 
information is not currently available, please provide it to 
the Committee on Resources within 10 days of the date on 
which the amoiint becomes known to the Department of Justice, 
including copies of all pertinent documents submitted by the 
plaintiffs in support of their motion for attorneys fees, 
expert witness fees, and costs and a copy of any order or 
judgment of the court awarding such fees. 

As an initial matter, we note that the award of attorneys fees 
requires a final order, and there has been no such order in these 
cases. Rather, the stipulations merely resolved motions for 
preliminary injunction, the litigation is still pending, and 
nothing in the stipulation addresses entitlement to attorneys 
fees . 

As you know, the issue of whether or not the government is 
required to pay attorneys fees to an opposing party - whether 
environmental groups or local land owners — is governed by law. 
With respect to claims brought under the Endangered Species Act 
(ESA) , the ESA specifically provides that reasonable attorneys 
fees may be awarded to any party whenever the court determines 
that such award is appropriate. The courts have held that under 
the ESA, fees should be paid to prevailing parties, and that the 
award of attorneys fees may be appropriate even in cases in which 
there has been no judicial determination on the merits, e.g. 
cases which have been settled or mooted, if the plaintiff's 
lawsuit was a catalyst to the results of the case. 

Additionally, with regard to claims made in these cases under the 
National Forest Management Act (NFMA) and the National 
Environmental Policy Act (NEPA) , which were not at issue in the 
motion for preliminary injunction, attorneys fees could be 
available under the Equal Access to Justice Act (EAJA) , 28 U.S.C. 
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2412. However, the EAJA standard differs somewhat from the ESA 
standard. EAJA also provides for awards to prevailing small 
businesses and other specified prevailing parties, but only in 
cases where the federal defendant's position was not 
substantially justified. Thus, the question of whether the 
government's position was substantially justified is another 
factor in its decision as to whether to contest or pay fees. 

4 . Will the intervenora receive any reimbursement of their 
attorneys fees and court costs from the government? Would 
they have received reimbursement if they had agreed to the 
settlement? 

As outlined above, under the ESA and EAJA, attorneys fees are 
available to a party that prevails against the government. With 
respect to those claims on which the interveners entered on the 
side of the government in the suits brought by Forest Guardians 
and Southwest Center for Biodiversity, they will not be entitled 
to attorneys fees. This would be the case regardless of whether 
or not they signed the stipulation. However, the intervenors 
have also filed cross-claims against the government. Should they 
prevail on those claims, they may be entitled to attorneys fees. 

5. Prior to the Supreme Court's decision in Bennett versus 
Spear, the Department of Interior, through the Justice 
Department, routinv^ly opposed standing for ranchers and 
other resources users atten^ting to use the citizen suit 
provision of the BSA using the zone of interest test. Has 
the Justice Department continued to oppose standing for 
groups who assert an econosiic harm basis for using the 
citizens suit provision of BSA? 

The Department of Justice makes decisions as to whether to 
challenge standing of a party or potential intervenors consistent 
with the relevant case law, including Bennett v. Spear , and the 
facts of the specific case. 

The government did not oppose the entry of the intervenors into 
the two cases under discussion here. In cases such as these, 
involving consultation under Section 7 of the ESA, which 
recognizes that permit or license holders may have an interest in 
the outcome of the consultation, we generally do not oppose 
intervention of those interested parties whose interests would 
not otherwise be represented. 
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6. Does Department of Justice have a formal policy with regard 
to Intervention by groups such as ranchers, loggers, county 
or state governments vrtio assert that they will be personally 
harmed by the outcome of ESA citizen suits seeking judicial 
review under the Administrative Procedure Act? 

No. Decisions as to whether to challenge a potential intervenor 
are made on a case-by-case basis. 

7. Did the court in the case ever issue any order or decree 
that mandates the io^lementation of this settlement 
agreement? If so, please attach a copy. 

No. The Court was not required to issue such an order because 
the stipulation was entered into by the United States and the 
plaintiffs in exchange for the plaintiffs' withdrawal of their 
motion for preliminary injunction, which sought a broad 
injunction against grazing. The Court did issue an order, 
adopting the Report and Recommendation of the Magistrate, 
rejecting the Cattlegrowers * challenge to the implementation of 
the agreement and holding that the Forest Service had the 
authority to make the changes necessary to effect its management 
direction. Copies of the Report and Recommendation and the Order 
are attached at Tab B. 

8. You state in your testizkony in page 3 that ranchers will be 
given an opportunity to comment on the biological opinion 
until August. Considering the binding nature of the 
agreement will the Forest Service be allowed to make any 
changes to their policy, procedures, forest management 
plans, rules or regulations pertaining to management of 
grazing lands, including riparian areas? 

By their terms, the stipulations entered into between the United 
States, Forest Guardians, and Southwest Center expire upon 
completion of consultation and will then have no effect, as it 
was the purpose of the stipulations to maintain the status quo 
and not to dictate management for the future. However, because 
the stipulations memorialized existing or planned management 
practices, those practices will continue unless, at the 
discretion of the Forest Service, change is warranted consistent 
with applicable law. 

9. Under the 9*^ Circuit's ruling in the Pacific Rivers case 
and later in Silver v. Babbitt, on-going activities must be 
enjoined prior to consultation. This appears to mean that 
the moment a species is listed the federal land management 
agencies are in violation of the B8A and an injunction must 
be issued, even though the species itself mmy have been 
considered in previous consultation or in the plans 
developed for the Forest in question. Doesn't this mean the 
agencies can never get ahead of the consultation process 


5 



196 


because of new listings? Hasn't consultation become a 
moving target that Is almost ii^osslble to achieve In 
coa^llance with law? Does the ESA give the government any 
amount o£ tliM to con^lete consultation before Injunctions 
may be Issued to halt on-going activities? 

It is possible for agencies to get ahead of the listing process. 
Under Section 7(a) (4) of the ESA. federal agencies are to 
"confer" with FWS on species proposed for listing, but there is 
no prohibition on commitment of resources under Section 7 (d) 
during this time as there is for species that are already listed. 
Regulations issued under the ESA provide that in many 
circumstances, if such a conference is conducted in accordance 
with the procedures for formal consultation, an opinion issued at 
the conclusion of the conference may be adopted as the biological 
opinion at the time the species is listed. We believe that the 
ESA, its implementing regulations, and the practices of the 
agencies allow the statute compliance in most instances. 

Further, even when consultation is required for species that are 
already listed, initiation of consultation does not necessarily 
mean all ongoing activities must be suspended. 
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1. Hr. C<^pp«lnaa, how doos tho Justio* l>«p«rtBont xnsuro that 
confllota of intoroot do xiot arloo ia caso* aaeh aa thoaa 
that wara inwolwad in tha Tuoaon haaring? 

2. Ooaa tha Joati<» D^artmant or tha fadazal govamaaat hava 
any ragulationa ragarding ooxxfliota of iataraata in thia 
auattar? 

3. Sid any of tha individuals involvad in this oaaa hava any 
oonfliota of intaraat ragarding thia caaa or wara any 
raaiovad from tha caaa baoauaa of potantial confliata of 
intaraata? 

4. Sid imy of tlm individuals involvad in tha oaaa, on bahalf 
of tha fadazal govasnaant, avar balong to tha Naw Maxico 
Cattla Gzowars, tha Naw Maxico fazn and Livastock Buzaau or 
tha Naw Maxioo Wood Sroimza? 

5. Wara any of thoaa fadaral a^loyaaa, involvad in tha caaa, 
avar a naoibas of tha Soutfawaat Cantar for Biological 
Sivazsi^ ox Foraat guardians? 

f. Bava any of thaaa aiqpl^aaa, involvad in tha oaaa, a^r 
givan aonay to any of thaaa organisations? 

7. Zf thim information is not availabla, would you agraa that 
aarioua conflicts of intaraata could ariaa if any of thasa 
individuals wara found to bava contri3autad to or baan a 
nanhar of any, of thasa groups? 

The Standards of Ethical Conduct for Employees of the Executive 
Branch (Standards of Conduct), 5 C.F.R. 2635, apply to all 
Executive Branch agencies. Because each federal agency is 
required to ensure that its own employees follow the applicable 
conflict of interest regulations, my answers to questions 1-8 
relate only to Justice Department attorneys and policy. 

The Justice Department has several mechanisms in place to educate 
employees about their obligations with respect to compliance with 
the government's conflict of interest rules. All employees are 
apprised of, and expected to follow, the Standards of Conduct. 

The Standards of Conduct include regulations on both conflicting 
financial interests, 5 C.F.R. 2635.401 et seq., and the need to 
exercise impartiality in perfomiing official duties, 5 C.F.R. 
2635. SOI et seq. These regulations define, and require en^loyees 
of the Executive Branch to avoid, conflicts of interest. 

Justice Department employees are also told about the restrictions 
contained in 18 U.S.C. 208(a) on participating in matters In 
which they have a financial interest. In addition, the rules of 
professional conduct for attorneys generally prohibit an attorney 
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from representing a client where the representation would result 
in a conflict of interest. See Rule 1.7, ABA Model Rules of 
Professional Conduct. 

Environment and Natural Resource Division attorneys receive 
annual ethics training which includes, among other things, 
training on the need to avoid conflicts of interest. At the time 
an attorney gets involved in a particular case, he or she has the 
obligation to ensure that his or her involvement in the case does 
not create a conflict of interest. To help resolve specific 
questions, both the Environment Division and the Department have 
experts on government ethics who are available at any time to 
respond to individual attorneys. Political appointees have 
extensive entrance interviews to discuss the conflict of interest 
rules, as well as annual ethics training. 

The Justice Department does not maintain records on individual 
employees' charitable contributions or memberships in clubs or 
other organizations. The Standards of Conduct provide that an 
employee may not work on a specific matter involving particular 
parties in which a covered person is or represents a party, if it 
is determined that a reasonable person with knowledge of the 
relevant facts would question the employees impartiality in the 
matter. 5 C.F.R, §2635 . 502 (a) . This requirement may be waived 
by an appropriate authority. In the development of the notion of 
a "covered person" a careful balance was struck between defining 
and preventing true conflicts of interest, and infringing on the 
employee's first amendment right to freedom of association. 

For purposes of 5 C.F.R. §2635.502 (a) , a covered party includes 
an organization in which the employee is an Dactive participant." 
Active participants include serving as an officer of an 
organization or as a committee or subcommittee chair or otherwise 
participating in directing the activities of the organization. 
While an organization may be a covered person with respect to an 
employee who devotes significant time to a specific program of 
the organization, the fact that an employee is a member of, or 
contributes to, the organization does not make the organization a 
covered person. 

We do not believe that any conflict of interest arose in the 
cases at issue here. 

8. Please list all Justice Department personnel involved in 
these cases that have previously been eaployed by 
environmental organizations* 

Peter Coppelman • The Wilderness Society, 1961>90 

Eileen Sobeck - One year fellowship, Los Angeles Center for Law 

in the Public Interest, 1979 
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9. Name the individual who approved the settlement. 

The April 16, 1998, Stipulation was approved by Eileen Sobeck, 
Chief of the Wildlife and Marine Resources Section. 

10. Please provide the names and titles of those individuals %dio 
signed off on this settlement agreement, including Justice 
and Department of Agriculture en^loyees. 

Within the Department of Justice, the April 16, 1998, Stipulation 
was recommended by Christiana Perry, Jean Williams, and Andrew 
Smith, and approved by Eileen Sobeck. Peter Coppelman, Principal 
Deputy Assistant Attorney General for the Environment and Natural 
Resources Division, and Lois Schiffer, Assistant Attorney General 
for the Environment and Natural Resources Division were apprised 
of the status of the Stipulation emd the action the trial 
attorneys intended to take, but their approval was not required 
because the Stipulation was not a final settlement on the merits 
of the case. With respect to Department of Agriculture review, 
we refer you to that agency for a response. 

11. Did the Justice Department contact the Council on 
Environmental^ Quality on this case and related issues? 

In May 1997, there was an interagency meeting held at the Council 
on Environmental Quality on Southwest natural resources issues 
generally. The purpose of the meeting was to identify and 
prioritize potential issues. The two cases at issue here were 
not discussed since they had not been filed, although some of the 
issues that arose in the cases were identified at this meeting. 
The Department did not otherwise contact CEQ regarding these two 
cases . 

12. Please provide the names of any individuals outside of the 
Justice Department and the Department of Agriculture who 
were contacted regarding this case and related issues. 

For a description of the Department's contacts with the parties 
and their counsel in these cases, please refer to our answers to 
Question 2 of the letter, and to Question 24 of the attachment. 

We also had contact with our client agencies, the Departments of 
Agriculture and the Interior. Otherwise, we are not aware of 
other contacts regarding these cases. 

13. Please provide any briefing materials, correspondence or 
copies of documents that were given to any of these 
individuals . 

As we noted in our answer to Question 12, we have not contacted 
individuals other than the parties and their counsel, and our 
client agencies. Therefore, we do not have materials responsive 
to this questions. 
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14. Please provide the names of the individuals within the 
Department of Justice who had contact with these people 
outside of the Department of Agriculture. 

As we noted in our answer to Question 12, the Department has not 
contacted individuals other than the parties and their counsel, 
and our client agencies. 

15. Did Department of Justice personnel take part in Department 
of Agriculture briefings of the Coxincil on Environmental 
Quality? 

Over the years, there have been innumerable meetings at which the 
Department of Agriculture has briefed CEQ, and the Department of 
Justice has taken part in many of these meetings. Except as 
noted in our answer to question 11, the Department of Justice has 
not participated in any briefings with CEQ on these cases. 

16. Did the Justice Department notify the individual ranchers 
ia^acted by the court cases regarding the stipulated 
agreement before it was signed? 

The individual rauichers impacted by the court cases were not 
parties to those court cases and therefore were not notified 
regarding the stipulation. As previously explained, the Arizona 
and New Mexico Cattlegrowers ' Associations, which were parties, 
were involved in the development of the stipulation until two 
days before the stipulation was initially presented to the court, 
when they withdrew from participation. We understand the 
ranchers were notified about changes to the Annual Operating 
Plan, pursuant to the Department of Agriculture's procedures. We 
refer you to the Department of Agriculture regarding those 
procedures , 

17. Were all of these ranchers represented by the Mew Mexico 
Cattle Grower's attorney? 

The New Mexico Cattlegrowers Association intervened on behalf of 
its members; however, the Association's court-filed papers do not 
list its members. Thus, the Department of Justice is not in a 
position to know which ranchers are represented. 

18. As interveners# can the ranchers receive legal fees if they 
prevailed? 

Please see our response to question 4 of Chairman Young's letter. 
Since the ranchers' representatives, the Cattlegrowers 
Associations, intervened on the same side of the litigation as 
the government in the two cases at issue, they will not be able 
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to obtain fees against the government in this case. If the 
Cattlegrowers prevail against the government on the cross claims 
they have raised, they may be entitled to fees. 

19. Was not the stipulated settlement nothing more a 

contract between two parties? 

The Stipulation of April 16, 1998, is an agreement between the 
plaintiff and the federal defendants to resolve plaintiff's 
motion for a preliminary injunction. Pursuant to its terms, the 
Forest Service agreed to take certain steps and plaintiff agreed 
to withdraw its broad request for a preliminary injunction to 
halt grazing. 

20. If that is the case, how could the ranchers challenge it or 
gain standing to challenge it? 

The Arizona and the New Mexico Cattlegrowers Associations did 
challenge the stipulation in their motion for temporary 
restraining order filed April 16, 1998, seeking to enjoin the 
Forest Service's implementation of the stipulation. The 
government has not challenged the standing of the ranchers to 
make these claims, and the Cattlegrowers' motion to enjoin 
implementation of the stipulation was heard immediately by the 
Court. Their request for an injunction was ultimately denied. 

21. Why has the Justice Department opposed intervenor status by 
the ranching community? 

The government has not opposed intervenor status by the ranching 
community in either the Southwest Center or the Forest Guardians 
case. As stated above, the position taken by the Department of 
Justice regarding proposed intervention by affected individuals 
or state or local governments in ESA citizen suits is made on a 
case by case basis. We evaluate these situations in light of the 
provisions of Federal Rule of Civil Procedure 24, which governs 
intervention. Factors that influence the government's position 
include whether other parties already participating in the 
litigation adequately represent the proposed intervenors, at what 
point in the case a motion to intervene is filed, and the views 
of the client federal agencies. In the majority of instances, 
the federal government neither supports nor opposes intervention. 

22. Why did the Justice Department testimony Ignore the fact 
that ranchers have filed administrative areals on the 
a m e n dm en ts to their operating plans that the Forest Service 
instituted to is^lement the settlement agreement? 

The Justice Department was asked to testify before the Committee 
about litigation in federal court under the citizen suit 
provisions of the ESA, with an emphasis on the Southwest Center 
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and Forest Guardians litigation. While the Department represents 
the Forest Service in court, we do not participate in 
administrative proceedings. 

23. I have been told that later this year, the 
environmentalists, using low flying aircraft, will monitor 
allotments to see if all aspects of the agreements are being 
fulfilled. They will follow-up with on the ground 
verification of violations. Following the discovery of 
violations, they will then return to court asking for 
further actions and remedies. The presence of a large elk 
population; the nature of the terrain; and factors such as 
fencing being destroyed, cut, or washed out as well as gates 
being left open intentionally, may well result in Isolated 
cases of cattle returning to some of the riparian areas. 
Under this scenario, which means that settlement was 
intended to fail, would the government's position be 
defendable in court? 

We do not agree that the stipulation was intended to fail. 

Indeed, in conducting the consultation and crafting the 
stipulation, the federal defendants have taken into account that 
accidents, and natural events such as those described in this 
question, may occur; such events should not provide a basis for 
plaintiffs to prevail should they reinstate their motion. The 
Department has no knowledge of any plans to fly aircraft to 
monitor allotments. We would note again that, by its terms, the 
stipulation will expire when the consultation is complete. 

24. Identify all of the participants in the meetings that led to 
the stipulated settlement in Tucson. 

There were several conference calls in the week prior to the 
hearing set on Forest Guardians' motion for preliminary 
injunction regarding the proposed stipulation. All parties were 
represented through one or several counsel on these calls up to 
and including the call on April 12, 1998. Included in these 
calls were Christiana Perry and Jean Williams (counsel for 
Federal Defendants) , Robert Wiygul (counsel for Forest 
Guardians), Jay Tutchton (counsel for the Southwest Center), Jay 
Shapiro (counsel for Arizona Cattlegrowers Association) , and 
Karen Budd-Falen (counsel for New Mexico Cattlegrowers 
Association). On April 12, the Cattlegrowers' attorneys 
indicated that they would withdraw their support of the 
stipulation. After that time, on April 13-14, 1998, there were 
several meetings between Ms. Perry and various representatives of 
the federal defendants, and plaintiffs’ counsel and various 
representatives of plaintiffs to negotiate the stipulation. On 
April 13, Ms. Perry advised counsel for Arizona Cattlegrowers of 
the continuing negotiations with plaintiffs. 
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25. Identify all of the partieipante In the second stipulated 
settlement. 

The second stipulation was negotiated between euid executed by Ms. 
Perry and Mr. Tutchton. The parties to the stipulation were the 
U.S. Forest Service and the Southwest Center for Biodiversity. 

26. Were ranchers la^acted by the second settlement invited to 
take part? If not, why not? 

The individual rcuichers impacted by the second stipulation were 
not parties to the litigation and therefore were not participants 
in the negotiation of the stipulation. The Arizona and New 
Mexico Cattlegrowers Associations, which were parties, would have 
been invited to take part, had they not previously withdrawn from 
similar negotiations and opposed the first stipulation. We 
understood that they would also refuse to support a second 
stipulation and so did not include them in the discussions 
regarding the second stipulation. 

27 . Were they notified a second settlement was being considered? 

The Cattlegrowers Associations, through their counsel, were aware 
of the possibility of a second stipulation. In a pleading filed 
in early May 1998 (the Federal Defendants' Supplemental Response 
to Southwest Center's motion for preliminary injunction), we 
stated that "it is federal defendants' belief that it may be 
possible with additional information to resolve Southwest 
Center's motion through a stipulation similar to that used in the 
Forest Guardians case; federal defendants are currently in the 
process of attempting to confirm this through discussions with 
Southwest Center." Counsel for the Cattlegrowers' Associations, 
including Jay Shapiro and Karen Budd-Falen, were served with this 
pleading on May 1, 1998. 

28. Was the press, the Congress, or anyone else besides the 
environmental groups informed beforehand of the second 
settlement negotiations? If not, why not? 

The Forest Service informs us that prior to signing the second 
stipulation, representatives of the Forest Service met with 
representatives of the New Mexico and Arizona Cattlegrowers’ 
Associations to advise them of the intention of the federal 
defendants to enter into the second stipulation and to review its 
contents. The Forest Service informs us that, prior to signing, 
Forest Service representatives also met with congressional 
delegations from both New Mexico and Arizona regarding the second 
stipulation. We provided the New Mexico Cattlegrowers* 
Association's attorney, upon request, with a copy of the draft 
stipulation before it was signed. 
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29. If no one was aware of the second settlement tallcs, outside 
of the participants, would not reasonable people come to the 
conclusion that this process was being held secretly? 

Based on the facts set out in our answer to questions 27 and 26 
above, it is evident that the process of entering into the second 
stipulation was carried out with the knowledge of the 
Cattlegrowers. In any event, there is no requirement that all 
aspects of litigation to which the federal government is a party 
be conducted in public. Meetings, discussions and settlement 
talks between some or all parties often take place without notice 
to the public, the court or other parties to the litigation. 
Moreover, to promote the public policy favoring settlements, Rule 
408 of the Federal Rules of Evidence provides that evidence of 
conduct or statements made in settlement negotiations is not 
admissible to prove liability for or invalidity of the claim or 
its amount. 

I hope that this information is helpful. Please do not 
hesitate to contact me if you would like additional assistance 
regarding this or any other matter. 
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EnvironauuD't and Natural Raaoureaa Division 

Peter Coppeiman, Principal Deputy Assistant Attorney General, 
Environment and Natural Resource Division. B.A., Harvard 
College, 1964; Fulbright Scholarship to India, 1964~65; J.D., 
Cornell Law School, 1968, Fellow, California Rural Legal 
Assistance, 1968-70; Directing Attorney, California Rural Legal 
Assistance Office of the National Senior Citizens Law Center, 
1970-1974; Managing Partner, Coppelraan & Hiestand, 1974-77; Trial 
Attorney, ENRD, 1978-81; Director of Forest Wilderness Programs, 
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B.A., 1974, Tulane University; J.D., 1977, Stanford Law School. 
Attorney, Department of Energy, 1977-1980. Associate, Breed, 
Abbott i Morgan, 1980-1985. Trial Attorney, EDS, 1985-1989. 
Assistant Chief, EDS, 1989-present. 

Lois Schiffer, Assistant Attorney General, ENRD. B.A., Radcliffe 
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Civil Division, U.S. Attorneys Office, Tucson, 1989 to present. 

Michael A. Johns, First Assistant U.S. Attorney, Phoenix, AZ. 
B.S., University of Arizona, 1971; J.D., Arizona State University 
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IN THE UNITED STATES DISTRICT 
DISTRICT OP ARIZONA 
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DIVERSITY, et al. 

Plaintiffs, 

vs . 

U.S. FOREST SERVICE, et al . 
Defendants . 

FOREST GUARDIANS, 

Plaintiff, 

and SOUTHWEST CENTER FOR 
BIOLOGICAL DIVERSITY, et al. 


UNITED STATES FOREST SERVICE, 
et al . , 

Defendants . 


ARIZONA CATTLE GROWERS* 
and 


NEW MEXICO CATTLE GROWERS* 
ASSOC. , 
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CLERK U S DISTRICT COURT 
DISTRICT OF ARIZONA 

-OtPUTYl 


No. CV 97-666 TUC JMR 


No. CV 97-2562 PHX SMM 


QSJ2BE 


No. CV 97-666 TUC JMR 
No. CV 97-2562 PHX SMM 


Intervenors. 


On i^ril 16, 1996, Intervenors Arizona Cattle Growers' 

Association and New Mexico Cattle Growers' Association filed a 
Motion for Teo^rary Restraining Order Against United States Forest 
Because a motion for preliminary injunction was pending 
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in this matter, and the hearing regarding such was being conducted 
by Magistrate Judge Terlizzi, this matter was also referred to 
Magistrate Judge Terlizzi for Report and Recommendation. 

On April ^ 17, 1998, Judge Terlizzi filed a Report and 
Recommendation. Due to the nature of the proceedings, euid pursuant 
to prior Order of this Court, this Court is reviewing the Report 
and Recommendation prior to the time provided the parties for 
objecting to the Report. 

Following independent review of the Report and Recommendation, 
the Motion for Temporary Restraining Order, and the materials filed 
regarding the motion for preliminary Injunction, 

XT IS HEREBY ORDERED that the Magistrate Judge's Report and 
Recommendation filed April 17, 1998 is ADOPTED. 

IT IS FURTHER ORDERED that the Interveners' Motion for 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONW APR 11 A l|: I" 


SOUTHWEST CENTER FOR BIOLOGICAL ) 

DIVERSITY. et«L,- ) 
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Defendants. ) 
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Defendants. ) 
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ARIZONA CATTLE GROWERS’ ASSOC. ) 
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and ) 
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NEW MEXICO CATTLE GROWERS' ASSOC., ) 

) 

Interveners. ) 
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These consolidated cases involve allegatioos of violatioos of the Endangeted Species Act 
(*ES^, Id U.S.C.' } 1601 et seq., and other federal and state laws by the United States Forest 
Service (USFS) on national forest lands. Plaintiffe filed a Motion for Preliminary Injunction to 
enjoin USFS firom permitting any domestic livestock (cattle) grazing on specificaily identified 
allotments of national forest lattds until certain substantive and procedural reqiurements of the ESA 
were fulfilled. Evidentiary hearirrgs on Plaintiffs' Motion, which pertairrs to case number 97 CV 666 
TUCJMR,.were held April 14, IS and 16, 199S,bdbre the Magistrate Judge. Durittg those hearirrgs, 
Plaintiffe attd USFS submitted a stipulation agreeme nt for District Judge John Rolls' approval. Judge 
Roll declined to'accept the stipulation because Arizotta and New Mexico Cattle Growers' 
Associatiotts (’Irtterveners*) did not join in the agreement On April 16, Plaintiffe and USFS 
amertded the agreemertt and filed it as a Settlement Agreement which does not require the Court's 
acceptance to take effect and Plaintifife withdrew the Motion for Preliminary Injurtction. Shortly 
thereafter. Interveners filed a Motion for Temporary Restraining Order (H^O*), pursuant to Rule 
6S(b), Fed.R.Civ.P., seeking a Court Order to prohibit the implementation of the Settlement 
Agreement at least until Interveners' forthcoming Motion for Prelirrtinary Injunction is F’ xl. fully 
briefed by all patties, orally argued and decided. For the reasons slated below, the Magistrate Judge 
recommends that the Motion be denied. 

THE STANDARD FOR GRANTING A TRO 
The Ninth Circuit employs alternative standards in deciding whether to gram iniorim 
injunctive relief. The first standard requires the Court to weigh: I) whether the moving party will 
suffer irreparable injury if the relief is denied; 2) whether the moving patty will probably prcv ail on 
the merits; 3) whether the balance of potential harm fevors the moving party; and 4) whether poWic 
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interest &vois grrmtiiig reliet Davison v. City of Tucson, 924 F.Supp. 989, 991-92 {D.Ariz. 1996). 

Using the alternative test, a movant must show either 1) a combination of probable success 
on the merits and tbs' possibility of irreparable harm, or 2) the existence of serious questions going 
to the merits and the balance of hardships tips sharply in bvor of the moving patty. Id.: International 
Jensen, Inc. v. Metrosound U.S.A., Inc., 4 F Jd 819, 822 {9th Cir. 1993). In essence, the Court must 
balance the equities in tile exercise of its discretion. Id 

BACKGROUND 

To properly evaluate the Motion for TRO, it is necessary to understand the withdrawn 
Motion for Preiimiruuy Injunction, which resulted in the Settlement Agreement, prompting the 
Motion for TRO. Because the other parties were not given an opportunity to file btie& opposing the 
Motion for TRO, the Court utilized all of the pleadirtgs associated with the Motion for Preliminary 
Injunction and testimony presented at the associated hearings, in addition to the Motion for TRO and 
the brief arguments heard regarding it, to inform this Report and Recommendation. 

A. The Endangered Species Act CESA*): BSA was enacted by Congress in 1973 in 
response to increasing oonoem that various ‘species offish, wiMlife and plants have been so depleted 
in numbers that they are in riangerofartfateatened with extinction.* 16U5.C.S IS3l(aX2).Oneof 
its purposes was *la provide a means whereby the ecosystems upon which endangered species and 
threatened species depend may be conserved.* 16 U.S.C. { I S3 1(b). To those ends. Congress 
established a variety of stanrtory requirements, both procedural and substantive, that, together, ore 
designed to protect and recover threatened and endangered species. 

Species are d rsi g nat ed ax *lhrcatened’ (*likely to became an endangered sp«ies within the 
foreseeable future*) or ‘endangered* (*in danger of extinctkxi*), I6U.S.C. § IS32(20)andi'<<. h.ised 
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oa &ctors including: the present or threatened destruction, modification or curtailment of the 
species’ habitat or range; overutiiization for commercial, recreational, scientific or educational 
purposa; disease orpcedation; the inadequacy of existing regulatory mechanisms; or other natural 
or manmade fiictors affecting its continued existence. 16 U.S.C. § 1S33(1). The Secretary of the 
Interior publishes in the Federal Register a list of those speeies determined to be threatened or 
endangered. 16 U.S.C. §IS33(cXl). Concurrent with listing the species, the Secretary designates 
which habitat of such species is ‘critical habitat* 16 U.S.C. $lS33(a)(3XA). 

Critical habitat is defined as *(i) the specific areas within a geographical area occiqried by 
the species ... on which are found those physical or biological features (I) essential to the 
conservation of the species and (II) which may requite special maruigement considerations or 
protection, and (ii) specific areas outside the geographical area occupied by the species ... upon a 
determination by the Secretary that such areas are essential for the conservation of the species. 16 
U.S.C. § IS32(SXA). Critical habitat does not necessarily include the entire geographical area which 
can be occupied by the listed species; it must be an area essential to the species’ conservation. 16 
U.S.C. 1 1S32 (SXC). ESA imposes a substantive obligation on all federal agencies to utilize tbeu 
authorities to conserve listed species. 16 U.S.C. § lS36(a). 

The ESA requires that ‘each federal agency shall, in consultation with and with the assistance 
of the Secretary, insure that any action authorized, funded, or carried out by such agency ... is not 
likely to jeopardme the continued existence of any endangeied species or threatened species or result 
in the destruction or adverse modification* ofsuch species’ critical habitat. 16U.S.C. § 1536(a)(2). 
To fulfill this mandate, the U.S. Fish and Wildlife Service (‘FWS’) has promulgated regulations that 
govern the consultation process. Under these regulations, the USFS must determine whether a listed 
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species or critical habitat "may be present” in an area in which agency action is proposed. 1 6 U.S.C. 

§ i536(cXl); 50 C.FJI. § 402.14(a). For projects where protected species may be present, the USFS 
must ^velop a Biological Assessment to detennine whether or not the proposed action is "likely to 
affect” the protected species; if so, the USFS must engage in ‘formal consultation* with FWS. 50 
C.F.R. § 402.14(a), resulting in a written Biological Opinion by the FWS. 

The Biological Opinion includes a summary of the information on >^ch the opinion is 
based, a detailed discussion of die effects of the action on listed species or critical habitat, and gives 
the opinion that the action Is likely to jeopardize the continued existence of a listed species or is 
likely to result in the destruction or adverse modification of critical habitat (a ”jeopardy biological 
opinion”), or that the action is not likely to jeopardize the continued existence of a listed species or 
result in the destruction or adverse modificatton of critical habitat (a *no jeopardy biological 
opinion"). 16 U.S.C. § 1536(bX3XA); 50 C.F.R. § 402.14(h). If a proposed action receives a 
‘jeopardy biological opinion,” the action may not go forward unless the FWS can si^est reasonable 
and prudent alternatives to the proposed acdoo, that avoid such jeopaidization, destruction or adverse 
modification. 16 U.S.C. § 1536(b)(3XA). Formal consultation is concluded with the issuance of the 
Biological Opinion. 50 C.F.R. § 402.14(1 [small L1X1)> After consultation has begun but before it 
has been con^ileted, the federal agency caimot make any "Irreversible or irretrievable conuniunent 
of resources ... which has the effect of foreclosing the formulation or implementation of any 
reasonable and prudent alternative measures.” 16 U.S.C. § 1536(d). 

B. USFS: Planning for the use of National Forest System lands for livestock grazing (or any 
other) purposes is governed by the National Forest Management Act ("NFMA") of 1976 and 
associated regulations. 16 U.S.C. § 1600 et seg .: 36 C.F.R. § 219 ct seq . NFMA establishes a 
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framework fi)r the USFS to use in developing Land and Resource Managemoit Plans CLRMPs’ or 
'forest plans'). Pursuant to NFMA, forest management planning and decision-inaldng operates on 
several levels. 16 U^.C. $ 1604. Broad planning and policy-making operates at the regional level. 
The National Fonsst System is divided into nine geogiaphic regions in the United States. National 
forests in Arizona and New Mexico ate located in the Southwest Region, which consists of 1 1 
forests, each widi its own 'forest platL* Each forest within a region must comply wifo a 'regional 
guide' that includes standards and guidelines which, by virtue of their scope and/or nature, make 
sense to address on a broad, regional level. Sk 36 CF.R. { 219.8-219.9. 

A mote detailed level of decision-ttuking is that of specific projects, such as authorizing 
domestic livestock grazing on certain allotments in the national forests. (Declaration of John R. 
Kirkpatrick ('Kirkpatrick Declaradon'), Acting Regional Forester for USFS, Southwest Region, 
attached as Exhibit 1 to USFS' Memorandum in Opposition to Motion for Preliminary Injunction 
at I 4). Grazing permits ate typically issued for a maximum of 10 years and ate governed by 
Allotment Management Plans ('AMPs"), which prescribe the manner in which livestock operations 
will be conducted. In addition, USFS issues instructions called Armual Operating Plans ('AOPs') 
to its permittees armually which corrtain specific management direction for the upcoming grazing 
season that might be necess a ry for resource protection in a particular allotmenL (Kirkpatrick 
Declaration at 1 5.) 

C. Factual Background; As a starting poinL the importance of riverbed areas to wildlife 
in the desert southwest caruiot be overstated. Riparian areas serve as critical habitat for numerous 
threatened and endangered species. It is undisputed that livestock grazing does occur in some 
riparian areas invoived in this lawsuit The ESA flatly requires that the USFS ensure that its 
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pcogiams and permits do not jeopardize the survival or critical habitat of any listed species and« to 
that eiKl, requires the USFS to consult widi FWS whenever its actions may affect such species. 

In its Motioq' for Pretiininaiy Injunctioo, PlaindfiGs claimed that the USFS felled to consult 
with FWS prior to approving livestodc grazing in riparian areas, which will adversely affect three 
listed species, the Spikedace, the Loach Kfinnow and the Southwestern Willow Flycatcher, in 
violation of the ESA; that die USFS also felled to consult with respect to grazing within five miles 
of occupied Flycatcher habitat during the breeding season; that the USFS actions in authorizing 
grazing in critical riparian areas will result in jeopardy to the survival of the three listed species; and 
that the USFS* authorization of grazing during the breeding season within five miles of Flycatcher 
habitat will jeopardize the survival of the Flycamher. 

Formal consultation on the broad level of the Southwest Region's forest plans, which 
encompass the allotments identified in thb action, has already been conducted and completed, 
resul ting in a *no jeopardy* Biolo^cai Opinion from the FWS regarding the three species involved 
in the Motion for Preliminary InjuncdoiL (Plaintiffe* Exhibit 9, attached to Motion for Preliminary 
Injuncdon.) During consultation, the USFS issued a "Seven Species Biological Assessment* which 
specifically dealtwith seven listed spedes of concern, including the Spikedace, Loach Minnow and 
Southwestern Willow Flycatcher. (Plaintiffe* Exhibit 3, attached to Motion for Preliminary 
InjunctiotL) In the Biological Opinion, FWS outlined specific management directives for the 
protection of the three species. Plaintiffe* diaige of feilure to consult referred to consulting on a 
project, or site-specific, level. Plaintiff sought to enjoin ail livestock grazing until consultation is 
completed for each individual grazii^ allotment This site-specific consultation is-scheduled to be 
completed on July IS, 1998. 
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DISCUSSION 

The Settlement Agreement entered into by PUintiffi end USFS aocomplished several 
objectives: USFS<^greed to monitor more closely, on either a weddy or bi-weekly basis, several 
allottnents on which grasiiig b already supposed to be excluded and in vdiich the listed species may 
be present; USFS agreed to exclude grazing on several other allotments by, at the latest, August IS, 
1998; general removal procedures Ibr tre^rassing cattle ate outlined; general communicative and 
disdplinaty procedures regarding permittees whose cattle trespass into excluded areas are outlined; 
and further cooperative biological field research is directed, providing for input by permittees and 
Plaintifib. 

In their Motion for TRO CMofion*), Interveners argue that the agreement violates the NFMA 
and its associated regulations by directing the construction of fences or otherwise excluding cattle 
fiom individual permittees' allotments without first making final decisions which can be appealed 
or giving concrete notice to the affected permittees. (Motion at 6.) While the USFS ultimately has 
the right to modify the Annual Operating Plans associated with the permits, as testified by Pat 
Morrison of the USFS, Interveners claim that required prtrcedures will be violated if the agreement 
takes efifect immediately. (M) Additionally, the construction and/or cost of some Of the fencing will 
be borne by permittees without their input, which Interveners argue is required. (Id. at 6. fn 2.) 
Interveners assert that permittees will suffer immediate irreparable injuries: forcing livestock away 
from water sources, restricting some permittees' independent water rights, eliminating the use of 
some private lands, forcing the sale or destruction of some cattle, eliminating the use of certain 
pastures which will render entire grazing systems inoperable, causing economic loss for additional 
feed and fencing, and causing the possible loss of livestock to predators. (Motion at S.) Addiii<-n.illy. 
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Interveners argue that the exclosure of cattle &om areas containing 'potential* or "suit^le but 
unoccupied” habitat for listed species violates the ESA because it goes beyond what the ESA 
requires. (Motion a^7,) 

Intervenets claim that the balance of hardships tips sharply in thdr &vor because, while the 
permittees will suffer inunediate irreparable injury if the relief they seek is not granted, the listed 
species and their habitats will not be harmed if the TRO is granted and grazing is allowed to continue 
pending completion of the formal consultation process. (Motion at 8, citing the Kirlq)atrick 
DeclaratioiL) Interveners also drum the TRO will 'preserve the status quo" and allow them time to 
amend their cross-complaint in the original action to include additional claims, to join affected 
individual permittees, and to file a Motion for Pteliminaiy and Permanent Injunction against 
enforcement of the Settlement Agreement (Motion at 8.) 

Counsel for USFS argues that the Settlement Agreement memorializes practices, policies and 
procedures v^ich are already in place or were scheduled to occur in the near future as part of a 
conqirehensive plan for protection of listed species. She argues that granting the TRO would enjoin 
the USFS fiom perfbnning actions which it feels are required under the ESA, effectively causii^ the 
USFS to violate the ESA. Thus, the USFS argues that actions spells out in the Settlement 
Agreement actually represent the status quo, and the TRO would change the situation, rather than 
the reverse. Plaintiffs agree, arguing that the Agreement serves as an official commitment by the 
USFS to better monitor and enforce the exclosure of cattle grazing that is already supposed to be in 
effect, as well as setting a schedule for getting die ranaiiiing allotments in compliance with the ESA. 

Using the Ninth Circuit's alternative test, on the first prong. Interveners must demonstrate 
a combination of a likelihood of success on the merits and irreparable injury if this shon-term. 
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immediate relief is not granted. According to the USFS, in the 49 allotments listed in Table A to the 
agreement, grazing is already excluded. If there are cattle in those areas, they are not there puisuant 
to an existing peiinDt, m to order fences erected or cattle removed vdtii appropriate notice diould not 
cause legal injuiy. While some permittees in those allotments and die nine allotmoits scheduled for 
exclosuie between now and August 15, 1998, will obviously be impacted, perhaps significantly, 
there are certain remedies in place, either through the administrative appeals process, which the 
USFS stated it anticipates, or tiirough other civil contract actions. The permittees do not appear to 
have a legal property right in their permits so much as a procedural right to receive rtetice when the 
terms and conditions are modified. 

Pursuant to 36 C.F.R. §222.4, grazing permits are revocable privileges that may be canceled, 
modified or suspended in certain situations. For example, the USFS is authorized to modify the 
terms and conditions of a permit to conform to revision of an allotment plan or "other management 
needs." 36 C.F.R. §222.4(aX7). It can then cancel the permit in the event the permittee refuses to 
accept the modification of tire terms and coetditions of the existing permit 36 C.F.R. §222.4(aX2X0> 
Hindi Circuit case law reiterates die agency*s audiority to require that permittees remove cattle, with 
or widiout an injunction in place: 

"The non-Indian permittees assert that dieir grazing permits are property rights which 
the government may not revoke or modify without compensadon. We i^ect this 
assertion. The license to graze on public lands has always been a revocable 
privilege." 

Swfm V. Bergland, 696 F.2d 712, 719 (9th Cite. 1983). 

While the agency’s actions regarding modifications in grazing permits can eventually 
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receive judicial review, those decisions are subject to the ag«icy*s discretion. In Perkins v. Bergland, 
608 F.2d 803, 807 (9th Cir. 1979), the Secretary of Agriculture reduced the authorized number of 
cattle grazing in«ferest lands because the land had been damaged by overgrazing. The Court 
concluded that only very narrow judicial review was appropriate: *[t]he District Court should 
ascertain whether the agency's factual findings as range conditions and carrying capacity are 
arbitrary and cq>ricious.” /</. 

The USFS has not released final decisions or plans detailing the exact areas of each allotment 
that will be affected, whether fencing must go up, who will be responsible for fence construction 
and/or its costs, etc., but USFS maiu^ement personnel testified that the exclosures in all of the 
allotments have either been in effect for some time or have been planned. (Testimony of David 
Stewart, Acting Director of Rangeland Management for the Southwest Region.) Stewart affirmed 
that the regulations allow modifications of terms and conditions of permits without consulting the 
permittees in order to protect or meet the basic needs of the resources, but that the permittees should 
be advised “as soon as humanly possible." As part of the Settlement Agreement, detailed maps of 
all current or planned exclosures are being provided to Plaintiffs by May 15, 1998; these will 
presumably be provided to Interveners as well. Additionally, the fact that the agreement may exceed 
the requirements of the ESA docs not mean it violates the ESA. In total, the likelihood of 
Interveners’ successfully preventing the implementation of the Settlement Agreement was not 
sufficiently demonstrated by Interveners. 

Using the second prong of the alternative test, there arc serious questions going to the merits, 
but the Court must find that the balance of hardships tips sharply in Interveners’ favor. If the 
agreement goes forward, the harm caused by exclosure in the various allotments may be 
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compensable through monetary damages, tf the affected permittees can prove legal property rights 
or procedural rights have been violated. The USFS may be fixced to absorb the cost of mudi of die 
fence construcdoa Tte Court acknowledges that some permittees will suffer significant economic 
hardship (Declarations supplementing die Motion for TRO), but diose hardships do not outweigh 
the sweqiing, defmitive scope of the ESA. Additionally, if the USI^ does not follow through on 
its plans to exclude grazing on a shortened tiriM line in order to protect the listed species, and a 
violadon of the ESA results, the harm could truly be irremediable. 


CONCLUSION 

Based on die foregoing, THE MAGISTRATE JUDGE RECOMMENDS that Interveners' 
Motion for Temporary Restraining Order be DENIED. 

Pursuant to 2S U.S.C. § 636(b), any party may serve and file written objections with the 
District Court within ten days of being served with a copy of this Report and RecommendatioiL If 


the objections are not timely filed they may be deemed waived. 


DATED this 17th day of April . 1998. 




40NDT.TERLI2ZI 
United States Magistrate Judge 
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CHILTON RANCH & CATTLE COMPANY 
1 7500 West Chilton Ranch Road 
Arivaca, Arizona 85601 
520-398-9194 


WRITTEN TESTIMONY OF JAMES K. CHILTON, JR July 26, 1 998 

Mr. Chairman, and Members of the House Committee on Resources of the U.S. House of 
Representatives: 

My name is James K. Chilton, Jr. I am a fifth generation Arizona cattle rancher. Our ancestors 
arrived in Virginia about 1650, served in the House of Burgesses, fought in the Revolutionary 
War and served as both soldiers and citizen-pioneers at times of crisis and challenge throughout 
the history of this Nation. 

Today we believe the Cor^titutional rights our ancestors fought for are being violated by nature- 
activist government officials and by radical environmentalists under the cloak of the Endangered 
Species Act. Certain government officials, not all, in the U.S. Forest Service and the U.S. Fish & 
Wildlife Service (“USFWS”) are enthusiastically attempting to use the Sonora Chub (Gila 
Ditaenia) and the Lesser long-nosed bat (Leptonycteris curasoae), both allegedly threatened 
species, as surrogates to take our property, to deny us our water rights and to render vali^less a 
portion of our preferential grazing rights. 

Historical Background 

My family, which includes my father and mother, my brother’s family and my wife and two sons 
operate and own a 50,000-acre ranch south of Arivaca, Arizona which consists of about 2,000 
acres of fee simple deeded land, the Montana and Jarillas Grazing Allotments located in the 
Coronado National Forest, leases on State of Arizona School Trust lands and on some Bureau of 
Land Management land. The Forest Service grazing allotments arc utilized for livestock 
production under a claim of historic use as evidenced by preference grazing permits issued by the 
Forest Service continuously since the establishment of the Forest Reserves at the turn of the 
century. These reserves were created under Congressional authority for the purpose of providing 
continuing resource production to the Nation. The 2.000 acres of deeded land we own generally 
represent 160-acre pioneer homesteads scattered throughout the 50,000 acres of grazing land. 

We are most concerned about the federal actions being taken regarding the 13,760-acre 
California Gulch watershed portion of the ranch which is adjacent to and drains into Mexico. 

The California Gulch watershed is an infinitesimally small 4/100 of 1% of the Mexican 6,270- 
square mile Rio de la Concepcion watershed. For the last 300 years cattle have put to beneficial 
use the forage and water in both the California Gulch and the Rio de la Concepcion watersheds. 

In 1986 the USFWS declared the Sonora chub, a small minnow, to be a threatened species 
because there was only one tiny location where it was found in the United States; Sycamore 
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Canyon. Sycamore Canyon is a parallel wash east of California Gulch located in our neighbor’s 
Bear Valley Grazing Allotment. The Sonora chub was listed by the USFWS in spite of the fact 
that it is abundant in Mexico and not biologically endangered. The Southwestern Naturalist, 

June 1990, describes the Sonora chub as abundant in Mexico. In fact the Sonora chub totally 
dominates the number of fish in the 6,270 square mile watershed (99.7% of the total number of 
fish and 96.9% of the biomass). 

In 1995 the Sonora chub expanded its range onto our ranch by swimming up from Mexico into a 
1/4-mile-iong riparian area in California Gulch immediately adjacent to the international border. 
Most years the Gulch dries up during June and early July resulting in the death of the immigrant 
chubs. Since the chub is a listed species, the entire 13,760-acre watershed has now become the 
welcomed target for USFWS and Forest Service government activists seeking to use the 
Endangered Species Act to realize their personal agendas to eliminate cattle grazing when and 
where possible. At the same time radical nature activists at the Southwest Center for Biological 
Diversity in Tucson, Arizona have seized upon the fa:t that genuine “wetbacks” (minnows) from 
Mexico have swum upstream to file a lawsuit. The October 23, 1997 lawsuit against the Forest 
Service argues that the Forest Service had not properly consulted with the USFWS regarding the 
chub (and other fish species on other ranches) as required by the Endangered Species Act. One 
of the remedies sought in the suit was to eliminate grazing on the entire Montana Grazing 
Allotment. Recently the Forest Service settled with the Southwest Center for Biological 
Diversity out of court. We were totally excluded from participation in the settlement in spite of 
being the financially affected parties, and in spite of having hired experts to prepare accurate data 
on the fish habitat, and in spite of having hired lawyers and having formally petitioned both the 
Forest Service and the Court to be recognized as intervenors in the lawsuit. The Forest Service 
went into private meetings with the radicals and agreed to fence and exclude our cattle from an 
important water source on our Montana Allotment. Although we tried to intervene in the 
October 23, 1997 lawsuit to protect our interests, the Federal Court would not allow us 
intervenor status. To add insult to injury, the Forest Service did not even consult with us 
formally or informally, nor with any other rancher, when they hastily settled out of court with the 
Southwest Center, thus preventing the Court from even hearing the testimony of scientists and 
other witnesses present and ready to testify to the inaccuracy of the Southwest Center contentions 
that all riparian areas are adversely impacted by livestock grazing. 

It is impossible for anyone to ever understand how we felt when we realized that the remedy in 
the lawsuit was to eliminate us for what the Forest Service may or may not have done. It is 
grossly unfair since we had no power nor responsibility to ensure that Forest Service personnel 
complied with any requirement to consult or not consult with the USFWS. We are being unfairly 
penalized for a presumed bureaucratic failure. 

The Forest Service reacted to the lawsuit by telling us that there was no need for us to worry 
about our Montana Grazing Allotment since they would defend us. Then the Forest Service, over 
our strong objection, fenced off the 1/4 mile stretch of the Gulch adjacent to the international 
border. At about the same time, Tucson-based Forest Service staff started stuffing the files with 
memoranda that provide baseless, paper justification of a pre-determined conclusion by activists 
that cattle grazing on the Montana Grazing Allotment would likely adversely affect both the 
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Sonora chub and the Lesser long-nosed bat. Through Freedom of Information Act requests, we 
discovered the false and misleading documents, we retained outstanding objective scientists to 
carefully evaluate the memoranda and we asked the scientists to make independent reports 
regarding their findings and observations. On April 27, 1998 the reports were delivered to Mr. 
Stuart Leon of the USFWS who is head of a joint Forest Service and USFWS Regional Range 
Consultation Team. All aforementioned reports are available upon request. 

On June 22, 1998 the USFWS promulgated a draft Biological Opinion which demands that about 
four miles of California Gulch wash be fenced resulting in eliminating our rightful forage use 
within the wash and excluding us from the beneficial use of the water to which we have valid 
water rights under Arizona law. We have now filed documents with both the Forest Service and 
the USFWS objecting to their decision to force us out of the ever-expanding area in California 
Gulch which is coveted by anti-cattle activists. Worse yet, the USFWS recommended the Forest 
Service consider elimination of all grazing in Schumacher Pasture, which constitutes nearly fifty 
percent of our summer range, to “protect” the chub and the bat. 

Neither the Sonora chub nor the Lesser long-nosed bat is in fact biologically endangered 
and both have been incorrectly listed by the USFWS. 


Sonora chub 

The Sonora chub is abundant in Mexico in the 6,270 square mile Rio de la Concepcion 
watershed south of the Montana and Bear Valley grazing allotments. The Southwestern 
Naturalist, June 1990 describes the Sonora chub as abundant and concludes there is no evidence 
of a decline in the species (99.7% of the total number of fish and 96.9% of the biomass are 
Sonora chubs). There are perhaps billions of Sonora chub just south of the border. 


Exactly why is the Sonora chub expanding its range rapidly into our allotment, all since 1995, if 
it can’t flourish with the present grazing regime? No one is contending that this minnow is 
decreasing in numbers on our ranch. The fact of its voluntary expansion into our grazed ranch 
with its beautifully restored riparian area gives the lie to the pretext used by the Forest Service 
and USFWS for fencing us out of what we have carefully nurtured. The modified rest-rotation 
system, begun in 1990, providing 20-month re-growth periods after 4-month harvesting periods 
is an experiment in progress which should be allowed to continue while evaluation of its highly 
promising, alr eady apparent results can be carried out. We believe that it is the intention of 
certain individuals to prevent this on-going scientific experiment from reaching the point of 
publication in scientific journals since the results are not supporting their belief that cattle 
grazing in riparian areas is bad. 


Lesser long-nosed bat 

Professors E. Lendell Cockrum and Yar Petryszyn, two of the nation’s foremost experts on the 
Lesser long-nosed bat have carefully researched the listing of the Lesser long-nosed bat and 
thoroughly debunked the sloppy science on which the listing was based (The Long-Nosed-Bat, 
Leptonycteris: an Endangered species in the Southwest?, Occasional Pt^rs, the Museum of 
Texas Tech University, Number 142, July 19. 1991). Professors Cockrum and Petryszyn state “It 
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appears that limited parts of the available data were used when the Fish and Wildlife Service 
ruled that the long-nosed bat, Leptonycteris curasoae yerbabuenae, was endangered. The data 
used appear to be a combination of over-optimistic estimates of past population sizes and overly 
pessimistic estimates of current numbers, both poorly documented.” In fact. Professors Cocknim 
and Petryszyn suggest “bat populations have increased in the past century because of more 
suitable roosts being available as the result of mining activity in the area.” 

With respect to our Montana Grazing Allotment, Dr. Kenneth Kingsley states, ‘Hhere are no 
known records of lesser long-nosed bats from any of the quads involved in the allotment, except 
Pajarito Peak (which is several miles east of the Montana Allotment), where there is one record 
of a single female collected in June 1959. Further, the nearest known active roosts to the 
allotment are located well beyond the nightly flight ranges of this species. (Range is the 
maximum distance from a roost, \^^ile flight distances are total mileage flown within the range 
while foraging among food plants). The Forest Service author of “Status of the Species” in her 
portion of the Biological Assessment has confused range with total distance to conclude 
erroneously that the Montana Allotment is within the range of the known maternity roosts. 
Further, according to the Dr. Kingsley report, there is no evidence that Lesser long-nosed bats are 
food-limited. In fact, he points out that, “ There is abundant food for them throughout and 
beyond their known ranee. ” 

The Forest Service has used the Sonora Chub and the Lesser long-nosed bat as surrogates 
to fence off valuable forage and water and has attempted to justify their actions by stuffing 
their files with error-ridden claims and misleading memoranda. 

It is a given that if you begin any type of analysis with false, misleading or misrepresentative 
data, questionable assumptions and theories, th«) you will have false, biased and inaccurate 
conclusions. In the case of the USFWS biological conclusions regarding the status of the species 
“garbage in” clearly resulted in garbage conclusions. Unfortunately, it is evident from the 
langu£^e used in the draft biological opinion, that the USFWS has received false and misleading 
information from some Forest Service persormel and/or has ignored the accurate scientific 
information we have provided. The following paragraphs identify inaccurate information being 
used to bolster the political conclusion that cattle grazing as currently occurring on the Montana 
Allotment adversely impacts the Sonora chub and the Lesser long-nosed bat. 

Soil condition and accelerated erosion 

Mr. Francisco J. Escobedo’s March 9, 1998 memorandum on soil conditions was either 
incompetently prepared, prepared at the direction of others to deliberately misrepresent the truth 
or in fact may not even have been prepared by Mr. Escobedo, but by some other anti-cattle 
^enda-driven person. Mr. Escobedo’s memorandum was based on “field notes” written on the 
back of an envelope during a two or three hour windshield “inspection” through a minimal, road- 
accessible part of the Montana Allotment. We encountered Mr. Escobedo during his brief visit 
and invited him to accompany us into the extensive and more representative areas of the pastures 
to which we were headed. He responded that he didn’t have time to go any further and then 
turned his truck around and headed back to town before reaching the portion of the pasture which 
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he later characterized as in impaired soil condition . The memorandum bearing his name 
erroneously describes observed plant pedestaling, soils with low iniiltration rates, low vegetative 
ground cover, erosion pavement being visible, rills on deeper soils, impaired soils due to an 
impaired ability to resist erosion and soils with an unsatisfactory ability to infiltrate water, platy 
surface structures and accelerated erosion. We have requested that these adverse soil conditions 
be shown to us and neither Mr. Escobedo nor any other Forest personnel can take us to any 
locations where these allegations can be observed to be true. 

More specifically, at C2 monitoring cluster north of Japanese Tank stockpond, Mr. Escobedo 
concluded that "The C2 cluster transect was rated as impaired due to its impaired ability to 
resist erosion and unsatisfactory in its ability to infiltrate water. Surface structure was platy, 
which can indicate a degree of compaction, and the soils were shallow and skeletal. Vegetative 
ground cover was low and consisted of shallow rooted annuals and woody, tap-rooted plants. ’’ 
Every aspect of the Escobedo conclusion regarding C2 cluster is in fact false. There is no 
observable accelerated erosion and vegetative ground cover is composed primarily of valuable 
native pereimiais. On June 3, 1998 Forest Service soils specialist Mr. Wayne Robbie from 
Albuquerque dug an 1 8-inch hole at the cluster and demonstrated to the large contingent of 
Forest Service personnel present that the C2 cluster soil had satisfactory ability to infiltrate water, 
the surface structure was not platy and significant litter and decomposing plant material were 
incorporated in the soil. It was also observed that rooted perenrtial grasses formed a protective 
cover and were clearly less than 7 inches apart, the standard for indicating low erosion hazard on 
the type of slope and soil in C2 according to NRCS criteria. In addition, monitoring completed 
by the Forest Service indicates that this transect, in spite of being located in the approximately 
7% of the pasture which receives the heaviest use, is in good condition and showing an upward 
trend. Dr. Dee Galt, veteran soils scientist with over 30 years’ experience could not find any 
aspect of Mr. Escobedo's C2 cluster analysis to have any validity. 

Compounding the problem, Mr. Robert Lefevre, Watershed Program Manager, in his Tucson 
office, reviewed dated 1990 information and General Ecosystem Survey data, presumably relied 
on Escobedo observations and concluded that 44% of the Montana Allotment has impaired soil 
condition and 1 1% has unsatisfactory soil conditions. 

In total contrast, renowned range management expert Dr. Jerry Holechek, respected soils scientist 
Dr. Dee Galt, internationally recognized fish biologist Dr. Homer Buck, fish biologist and 
attorney Mary Darling, biologist Dennis Parker and retired USFS officer George R. Proctor 
(whose duties formerly included Chief of the Range Management Section, as well as Assistant 
Regional Forester in charge of State and Private Forestry and Watershed Management over the 
entire Southwestern Region of the Forest Service) spent dozens of hours in extensive, on-the- 
ground, detailed observation and relied on no one else 's assertions to prepare their reports. Not a 
single one of these experts agreed that any of the adverse soil conditions described by Mr. 
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Escobedo and Mr. Lefevre were accurate descriptions of the Montana Allotment range. The 
following are some of the conclusions relating to erosion and soils conditions objective scientists 
have reached: 

i • Soils in Schumacher, Ruby, and Warsaw Pasties are stable with no signs of 

accelerated erosion attributable to grazing.(Galt & Holecek); 

2. Water quality is excellent in all pastures . . .all streams and tanks had clear 
water with no signs of siltation (Galt & Holecek); 

3. Even though there had been abundant rainfall in recent days, and the creeks 
and rivulets were running higher than he personally had ever seen them on previous 
visits. Dr. Homer Buck saw no evidence of excessive runoff, erosion, or siltation (Dr. 
Homer Buck); 

It is my opinion that the claims I have read blaming grazing by cattle for 
“excessive runoff’, “degraded watershed”, “excessive siltation”, “destruction of 
riparian growth” etc., cannot be supported by sound biological evidence (Dr. Homer 
Buck); 

5. No evidence of erosion attributable to livestock was detected by Mr. Proctor, 
myself or Mr. Chilton and all water was observed to be flowing clear in all of the 
large number of ephemeral drainages running as a result of the recent storm, as well 
as in the main channels of California Gulch and Schumacher Canyon.. (Dennis 
Parker); and, 

6. No evidence of unsatisfactory soil conditions was observed during a 
horseback check of uplands and drainage courses in Schumacher Pasture in the 
California Gulch watershed.(George Proctor, March 1998). 

Riparian conditions in California Gulch. Schumacher Pasture 

Forest Service personnel Mr. Lefevre and Mr. Stefferud contend that 30% of the riparian area is 
in satisfactory condition while 70% is in unsatisfactory condition. The facts are that the actual 
riparian areas include only two stream reaches with sufficient water during enough of any normal 
rainfall year to maintain “riparian” growth. These areas are the reach above and below the 
private mining land known as “Dos Amigos”(Califomia Mine and California Spring) and the Va~ 
mile Mexican border riparian area now excluded from grazing. A very thorough riparian species 
survey was undertaken by Dennis Parker and the Chiltons in 1 996 which documented the species 
variety and number, the impressive riparian recruitment, the tree trunk diameter classes and core- 
determined tree ^es, riparian grass species and density, and observed fauna. The two riparian 
areas are both in exemplary condition. 

Mr. Lefevre and Mr. Stefferud are reaching their “70% unsatisfactory” figure by looking for 
riparian vegetation in the ephemeral or solid rock banked sections of the California Gulch Wash. 
There is no grazing management strategy that can convert dry sand washes or rock outcrops into 
verdant creeks. The presence of highly desirable dense and flourishing riparian plants in the two 
actual riparian reaches which have been m anflpgH i n exactly the same marmer as the drv stretches 
indicates that water flow and geology, not cattle presence, are the relevant variables. 
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Objective scientists, after actual on-site investigation, have concluded that the Sonora chub is 
not adversely affected bv the current Montana Allotment grazing program . The following 
are supportable conclusions which directly contradict the ill-founded statements of Mr. Lefevre 
and Mr. StefFerud. 

1 . The uplands and riparian habitat are in excellent condition. Riparian habitat 
contains large, well-established cottonwoods and willows, as well as an abundance of younger 
trees and shrubs of a variety of age classes. (Mary Darling); 

2. Notwithstanding these facts, the scientific data and the clearly visible evidence of 
riparian regeneration that exists to the contrary, the Forest fish biologist (Jerry StefFerud) 
concluded that livestock grazing as practiced on the Montana Allotment has a deleterious overall 
impact on habitat conditions for the chub. Such an opinion is insupportable and has no place in 
this Species Effects Assessment. (Dennis Parker); 

3. All of the extensive areas of riparian plant/ stream channel / aquatic habitats he 
(George Proctor) saw during an all day horseback examination of the Montana Allotment in late 
March, 1998, were in satisfactory condition with a strong upward trend. This finding contradicts 
the forest fish biologist’s claim that these habitats are degraded and are continuing to degrade on 
the Montana allotment. (George Proctor); and, 

4. Schumacher Pasture is in good ecological condition and in a strong upward trend. 
(Galt and Holechek, April 1998) 

U,S. Fish & Wildlife Service has knowingly or unknowingly used false and misleading 
reports prepared by the Forest Service to justify outrageous mitigation measures which are 
significantly more onerous than the Forest Service fencing of 1/4 mile of California Gulch. 

The Forest Service and the USFWS have totally ignored our repealed attempts to provide 
objective science to counter either incompetent, inaccurate or biased work generated by 
government employees who, under time pressure or in pursuit of personal agendas, performed 
perfunctoiy, superficial, pick-up window “observations”, quoted and cited each other and 
produced “reports” designed to back up their pre-formed conclusions; that riparian regeneration 
cannot occur with cattle grazing and that the Sonora chub and cattle are incompatible. 

Every case is different and the specifics of a successful ranch management plan merit sincere 
consideration not doctrinaire dismissal, "There won’t be any cottonwood or willow reemitment” 
is an article of faith adhered to by the activist anti-grazing elements represented on this occasion 
by Forest Service employees Jerry Stefferud, Mima Falk and Robert Lefevre and not borne out in 
reality on the Montana Allotment. Dozens of visitors including Congressional staff, scientists, 
agency personnel and environmentally concerned citizens have verified excellent riparian 
conditions by going to visit the site where the chub swam up from Mexico and was first 
discovered in California Gulch in 1 995. This riparian site was described in 1996 by the Arizona 
Game and Fish chub researcher as having “riparian growth in good vigor and profusion" with the 
grazing program instituted in 1990. 
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Repeated attempts to provide accurate, site-specific, corrcDt and comprehensive scientific 
information to the USFWS and Forest Service Rexona) Range Consultation Team have 
been ignored. 

We first learned of the misleading, inconect and unjustified Forest Service Effects Assessment 
conclusions prepared by Jerry Stefferud and Mima Falk which stated that grazing of the 
California Gulch watershed was “likely to adversely affect” the Sonora chub and the Lesser long- 
nosed bat on March 25, 1998. Since both Biological Assessment Effects Assessment statements 
were clearly based on false and misleading information, we promptly asked Dr. Jerry Holechek 
and Dr. Dee Galt, Dennis Parker, Dr. Homer Buck, Mary Darling and Dr. Kenneth Kingsley to 
prepare reports regarding the California Gulch watershed that were objective and scientifically 
supportable. The reports that were prepared were hand delivered to Mr. Stuart Leon, USFWS & 
Forest Service, Regional Range Consultation Team on April 27, 1998. In addition, we delivered 
three copies of the same reports to the Nogales Ranger District immediately thereafter and two 
reports to David Stuart. Range Management, Forest Service Albuquerque on May 27, 1998. 
Unfortunately, all attempts to provided site-specific information appear to have been ignored in 
the preparation of the June 22, 1998 Draft Biological Opinion. 

In addition, we have consistently requested the right to have direct input into any process where 
our grazing allotment would be affected. In fact, we requested applicant status in our July 1 1, 

1 9% letter, our March 13,1 998 letter and at our March 25, 1 998 meeting at the Nogales Ranger 
District so that we could participate in any matters relating to listed species. The requests to 
participate included any Endangered Species Act consultation, where we are the real parties of 
interest, the Range Management Plan, where we are the affected parties, and the NEPA process, 
where we are most impacted by any mitigations. We also requested that prior to any decision by 
the USFWS & Forest Service Regional Range Consultation Team, the Team visit the Montana 
Allotment site to review the site, data and information we had prepared. Furthermore, on our 
behalf, U.S. Senators McCain and Kyi together with Congressmen Salmon, Shadegg and Stump 
requested that the USFWS & Forest Service Regional Range Consultation Team visit the site to 
compare the agency staff contentions with the obviously contradictory reality. Unfortunately, the 
USFWS & Forest Service Regional Range Consultation Team refused, or was directed not to 
visit the Montana Allotment. 

When it was learned that a site visit would not be granted, we requested that the USFWS & 
Forest Service Regional Range Consultation Team allow ourselves together with our experts to 
travel to and meet with the Team in Tucson, Phoenix, Albuquerque or any other site convenient 
to the Team in accordance with existing laws, rules, and ethical standards. Once again we were 
denied the opportunity to meet with the USFWS & Forest Service Regional Range Consultation 
Team, a right any citizen should have. In summation, we believe we have been brushed aside by 
government officials and that there may be or have been a conspiracy to deprive us of our 
constitutional rights and due process of law. 
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Draft Biological Opinion Reasonable and Prudent Measures section and Terms and 
Conditions section need to be changed to reflect actual on-site data. 

The assumptions upon which the recommendations in the draft biological opinion are based are 
generalizations from non-site-specific data or inaccurate interpretations of monitoring data. Most 
importantly, we believe the mitigations recommended in the USFWS Draft Biological Opinion 
are particularly offensive because they are clearly completely unjustified and unrelated to the 
needs of any listed species based on the considerable expert opinion and data we have provided 
to the Forest Service and USFWS. The following citations from site-specific, carefully prepared 
expert reports contradict the politicized language and error-ridden calculations that served as the 
basis for the draft form of the biological opinion: 

1 . Objective scientific evidence clearly demonstrates Schumacher, Ruby and 
Warsaw Pastures were found to be in good (late serai) or better ecological condition and 
to be in a strong upward trend in ecological condition based on Forest Service transect 
data collected in 1984 and 1996 (Galt & Holechek) (These two range scientists 
established additional monitoring transects, including a riparian transect, collected their 
own data and aialyzed it and reran the Forest Service’s own field data to come to the 
independent conclusion that mathematical errors, false assumptions and miscalculations 
of the raw Forest Service data had led to the erroneous characterization of Schumacher 
Pasture as being in “fair condition with a downward trend.”); 

2. Grazing in the California Gulch watershed cannot be characterized as 
“chronic.” This term is value-laden and pejorative as well as inappropriate in every way. 
Harvesting a renewable natural resource is not to be equated with a disease. Grazing on 
this ranch is carefully managed under a rest-rotation plan designed by Forest Service 
range experts and the allotment owners and insures that no two pastures in the watershed 
are grazed simultaneously and that sufficient rest is allowed to ensure riparian health. 
(Mary Darling); 

3. Grazing as presently practiced is having no negative impacts on the Sonora 
chub and may be positively impacting vegetation on the Montana Allotment (Galt & 
Holechek); 

4. In fact, livestock grazing is not adversely affecting potential or existing 
Sonora chub habitat on the Montana Allotment (Mary Darling); 

5. Galt and Holechek found riparian vegetation in California Gulch to be 
improving in vigor and composition with dense stands of deergrass present in even 
marginally riparian drainages; 

6. Dennis Parker, George Proctor and Mary Darling all independently found 
that riparian vegetation, observe! during their on-foot and horse-back inspections of the 
site, shows excellent recruitment of new trees. They noted the presence of all tree age 
classes including large well-established trees in the riparian sections of the Gulch, and 
reported that streambank vegetation is healthy and diverse and that riparian habitat in 
Schumacher Pasture is not being adversely impacted by livestock grazing; 

7. Dr. Dee Galt, Dr. Holechek, Dr. Homer Buck, Mary Darling and Dennis 
Parker saw no accelerated erosion, gullying, or pedestaling due to livestock grazing in 
California Gulch or in Ruby, Schumacher or Warsaw pastures. Dr. Galt and Dr. 


to 



231 


Holechek specifically looked for evidence of accelerated erosion beyond the expected 
background geological erosion and reported no sign of rills, pedestaled plants or impaired 
soils from hoof action, lack of live plant cover, lack of mulch, impaired soil or platy soil 
surface structures cited by individuals who prepared agency reports reflecting primarily 
familiarity with the writings of anti-grazing activists rather than familiarity with the 
conditions actually existing on the Montana Allotment; and, 

8. It is highly likely that the fact that the Sonora chub has recently swum up 

from Mexico to colonize a 1/4 -mile riparian area just north of the international border 
below Schumacher Pasture is due to our careful and faithful implementation of the 
grazing program Duane Thwaits of the Forest Service designed for the Montana 
Allotment during the late 1980’s. 

USFWS needs to amend the Draft Biological Opinion to reflect site specific scientiHc 
information presented by objective experts. 

Based on the above, the USFWS needs to recognize that all currently occupied Sonora chub 
habitat is currently fenced so that livestock is excluded. There is no reason to fence any 
additional portions of California Gulch since current grazing practices in the Sonora chub 
riparian areas and the uplands do not adversely affect the chub. Monitoring of range 
utilization has been and will continue to be done. However, the newly recommended monitoring 
is extraordinary, envisions the participation of persons with anti-grazing agendas and no range 
management training, is inordinately expensive and difricult to coordinate. It would be helpful if 
the line between legitimate, knowledge-based monitoring and de facto harassment can be 
defined. We are not criminals under house arrest on our range; we are well-trained stewards of a 
grass ranch which has been producing a sustainable human food harvest every year for over 300 
years. 

As of this point in time, we believe we have been damaged by arbitrary and capricious actions of 
the Forest Service and the USFWS. Furthermore, we believe that certain Forest Service & 
USFWS personnel mav have unlawfully conspired with individuals at the Southwest Center for 
Biological Diversity and the Forest Guardians in order to advance their personal anti-grazing 
agendas. In addition, we believe that the long-term result of this Forest Service and USFWS 
action is to devalue or take our water rights and grazing rights without just compensation. It is 
especially outrageous when it is realized that a few people in the USFWS and Forest Service 
merely want to use the Sonora chub and the Lesser long-nosed bat as surrogates to attempt to 
take our property, to destroy our livelihood, to systematically deny us our rights and to threaten 
the historic ranches and rural culture of the West. These may seem like grandiose allegations in 
the face of ostensibly minor federal actions, but the steps presently being taken, combined with 
the ceaseless harassment of the last six years, are designed to hasten the end of ranching in the 
West. We will not tolerate such interference with our rights and we will seek the full redress the 
law allows. The well-documented truth is that our current grazing program does not adversely 
affect the Sonora chub or the Lesser long-nosed bat. 


n 



232 


Congress needs to amend the Endangered Species Act to cause species to be listed utilizing 
better scientific information and peer review, to quantify the cost of each listing, to evaluate 
the cost versus the benefits of USFWS actions and forbid the USFWS to list a species whose 
biological range is predominantly on the other side of an international boundary. 

As is the case with the Sonora chub and the Lesser long-nosed bat, too many species have been 
incorrectly listed based on flawed data and lack of scientific peer review. Once listed, these 
species often become surrogates for individuals within and outside of government to achieve 
their personal agendas to stop rural economies and take private property in the name of the 
species. Species should only be listed after careftil scientific analysis and genuine scientific peer 
review. The current standard of using the “best scientific and commercial data available” has 
been proven to be flawed. Real science together with the funding of additional research to study 
whether a species should or should not be listed is necessary to avoid costly incorrect listings 
such as the Sonora chub and Lesser long-nosed bat. Citizens are being forced to accept the 
onerous restrictions imposed in the name of dubiously listed endangered species or hire experts 
and conduct privately financed research to disprove t}« contentions of well-financed activists. 
Resources which could be applied to the recovery of genuinely endangered species are being 
diverted. 

It is our understanding that the Endangered Species Act does not specifically give the LfSFWS 
the authority to list as threatened or endangered a species like the Sonora chub which is abundant 
in a neighboring country but few in numbers on the United States’ side of the international 
border. However, the USFWS has expanded its power by writing rules and regulations allowing 
such listings of species whose presence in this countiy is at the marginal extremes of its range. 
Congress should make law, not the USFWS. 

An amended Endangered Species Act should require the USFWS to determine if a species is 
endangered by focusing on its core habitat and not its fringe occurrences at the marginal extremes 
of its range. Endangered core habitats may deserve protection, but splinter groups do not need to 
receive special attention. In our immediate area, not only is the Sonora chub incorrectly listed, 
but the Cactus Ferruginous Pygmy-owl is also listed and causing economic and social havoc even 
though it is abundant in its core habitat which ranges from Argentina through Mexico. 

The Constitution forbids the military to require a citizen to provide food or shelter for military 
personnel, yet the Endangered Species Act requires private citizens to provide food and shelter 
for threatened or endangered species at unevenly shared sacrifice and expense. If the public 
determines that there is a need for an individual citizen to sacrifice on behalf of the public to 
provide habitat for a listed species, then the USFWS should request from Congress an amount of 
money sufficient to pay the citizen for the cost incurred in providing a public benefit. The Act 
must be amended to make the USFWS financially responsible for taking of private property as 
the fifth amendment to the Constitution states “...wr shall private property be taken for public 
use without just compensation. ” Private property is not just land. It includes the goods, services, 
water rights, forage rights and rights purchased by any citizen. The cost of the taking of any form 
of property must be covered by the USFWS budget. The USFWS and Congress need to quantify, 
understand and approve the direct and indirect costs. It is irresponsible management to lay 
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USFWS-mandated costs off on other federal agencies, other governmental units, on private 
parties and the hidden costs on the local, state and national economies. 

It is a fundamental truth that unless those individuals who are responsible for managing the 
Endangered Species Act are also responsible for paying the costs resulting from their actions and 
decisions, there will continue to be grave abuses of power and intolerable injustices. These 
abuses have largely gone unheralded since the perpetrators are primarily targeting rural 
communities and rural producers. It is very easy for some purist biologist to sit at his or her 
government word processor in some urban center to promulgate a biological opinion requiring 
great sacrifice in time and expense from private individuals and/or other government agencies if 
the technocrat has no responsibility for the cost of his or her prescriptions. Congress has been 
and will continue to be ultimately responsible for such serious abuses unless Congress amends 
the Act to require the USFWS to be financially responsible for its decisions. 

An amended Endangered Species Act needs to require a cost-benefit analysis prior to enforcing 
USFWS dictates and mitigations upon society, on other federal agencies, on other state and local 
governmental units or on private parties. The cost of saving a species should not be greater than 
Congress and society rationally decide to bear. It not rational to list a species and then spend 
billions either directly or indirectly to save it unless the benefit of saving the species justifies the 
non-funding of alternative public needs. Recently, a USFWS purist technocrat suggested that the 
Interstate Freeway 1 0 near the City of San Bernardino, California be closed two months of each 
year so that a listed fly might safely cross the Freeway during its mating period. A rational 
society can not tolerate the concept that it should spend whatever it requires to maintain or save a 
particular species with total disregard for all other public needs. All evidence proves that some 
species naturally become extinct over time; political diversion of funds to a hopeless effort to 
save such species is a failure to recognize the difference between God and man. 

The USFWS has nearly absolute power over other federal, state and local agencies as well as 
over property owners since the Endangered Species Act, as currently written, is administered and 
is generally interpreted by the courts as an “absolute” law which is supreme. The USFWS 
essentially becomes the land use czar over all other governmental units and over all private 
property owners. In fact, the USFWS has become the supreme land use control agency elbowing 
out local land use plaruiing and zoning when a listed species exists near or could potentially exist 
in an area. Specifically, in the case of the Montana Grazing Allotment, the USFWS in its Draft 
Biological Opinion dictates both to the Forest Service and to ourselves the absolute future 
management of our grazing allotment. Their orders have been drafted by individuals with no 
site-specific knowledge, no long-term experience on the land and no responsibility for either the 
cost or impracticality of their commands. To make things even worse, it is nearly impossible to 
talk with, consult with or reason with these secretive unknown bureaucrats. A private citizen's 
only redress to arbitrary and capricious bureaucratic decisions is a lawsuit (if and only if he or 
she can demonstrate standing in court and only after years of wasted time and presently estimated 
costs of $250,000). 
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THE FOLLOWING LETTERS, REPORTS & DOCUMENTS 
ARE AVAILABLE UPON REQUEST 

1 . Letter from Michael J. Van Zandt, Mc(>^d» Metzler, McCormick & Van Zandt, 
Attorneys for Jim and Sue Chilton 

2. Letter from Michael F. McNulty, Brown & Bain, P.A., Water Attorney for Jim & Sue 
Chilton 

3. Letter from Dr. Dee Galt, Soils Scientist and Dr. Jerry Holechek, Range Consultant 

4. June 11, 1998 Survey of Vegetation and Soils Conditions on the Montana Allotment by 
Dr. Jerry Holechek and Dr. Dee Galt 

5. June 1998 California Gulch, Montana Allotment Fisheries Assessment for the Sonora 
chub prepared on behalf of the Chilton Ranch & Cattle Company by Darling Environmental & 
Surveying, LTD 

6. April 26, 1998 Report Sent to Mr. Stuart L«>n, Range Consultation Team and to 
Candace Allen, District Ranger 

A Letter to Stuart Leon from Dennis Paik», Biologist 

B. April 26, 1998 Report Executive Summary 

C. April 21, 1998 Survey of vegetation and soil conditions on Schumacher, Ruby 
and Warsaw Pastures by Drs. Jerry Holechek & Dee Galt 

D. April 23, 1998 Assessment of Riparian and Range Conditions on the Montana 
Allotment and Comments on the Species Effects Assessment for the Sonora Chub 
by Dennis Parker, Biological Consultant 

E. Inventory of Bottom Associated Tree Species and an Assessment of Overall 
Condition Found Along California Gulch, by Dermis Parker 

D. October 16, 1995 Natural Resources Conservation Service Analysis of Cluster 
C2, by Kristen Egen, Range Management Specialist 

E. April 1 998 California Gulch Fisheries Habitat Assessment for the Sonora Chub 
by Darling Environmental & Surveying, LTD. 

F. April 23, 1998 California Gulch Fisheries Habitat letter from Dr. Homer Buck 

G. April 23, 1998 Lesser Long-nosed Bat Study by Dr. Kenneth J. Kingsley, SWCA 
Inc., Environmental Consultants 

H. April 24, 1998 Letter and Paper by Professors Cochrum and Petryszyn on the 
Lesser Long-nosed Bat 

I. Vitas/Resumes 
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I » l l« w 'r»l1lr rTTH-lT i 

liaXWotMcLiMui 
Men, Ariiau - BSMl 

Sabnitled by: 

Eatl C. ud CGfbrd K. JohaMW. Paitacn 
to 

TheUutad Stain Hobk af B rp rtoaa tath m 
C anto it t ar mm itoi oa iT n , 
Ovcfilght Hmrtag ea 
The lodaatand Spccin Aa 

Jaly 15, 1995 


Mr. Chairman and mmbari of the Committoe, we are p lmwi to have thit opportunity to 
prennt the fbUoiMirg teatiinooy dooimeating our npoieaoe ooacaminB the importaiit 
to^ of the iit^»a« of the Fndartaarad Speeiet Act upon livntocit grazing on the Nabonal 
Forests managed fay the United States Forest Service, Southweatom Kagion. 

Our testiiBony will Miwitnarigw the cattle graaing faistoiy of the Cartwright Ranch in 
Ariaona end it win discusa what we helievc to be the unfiur, ovetreaching and detrimental 
applioBtiOD oftlm Hndangoed Species Act fay the Poraer Service end the U. S. Fish end 
vmdHfe Service in the administratian of grazing on the Tonto Nitkaal Forest lands that 
oamprlaa the vast nuiiacity of our ranch. 

D. History 

The CC Rancb, or siniply the 'Cartwright”, at Ha known locaUy, waa founded by Reddick 
'Red' Cattsnigbl and Ua son, Jackson Manfotd Caitwrigfat in 1887 sites Red had traded 
a wnell parcel of buad inibePbocoix ircaibr ISO head of Testaa l^oatgboni range cattle. 
Together with a small herd of cattle the fimnly had meeiteiiird at their &nn on the 
outskirts of Phoenix, aixtecn-year-old Men&rd took charge of the combined herd and 
started grazing the grsislindt of Ihri ranch that is now legendary throughoul the 
Southwest. The CC brand is the only brand that has ever been used on this binotic tanefa. 
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Afbr cMd>luhiiw a hoim fi>r iheir catde herd (fa* Ctnwhgbtf MRled u|»i^ lod e»«n^ 

hnowtrartBd, a S6 acre parcel of land jint donoitreaiii fiom tbe canfluaiGe of Sevai 
Spcii^ Canyon Hd Cave Ctedc. MasSsd befievad. eottniy m (beopimraiac^aBii^ 
older and more expenenBad nalgfabonng naohen, that he could conamict a ditch fiom 
Sawan Sprioga to laa honaeaiead and inigate enough had to Biatain hint and fau Sunily. 
Ibnigh die lua cowboy eegiiiBenng, pkio, diovala, Kane rough hiBiber and 

Gooaidnnihie time, be managed to bring an abundance of grav^-florw ipring water to Us 
bredsuartera. The result ia a ibrivingoBaiaeonipiete with an irrigated meadow and four 
&wfo water fidi psnda that also provide watar £w area fire potceikm and the atodewater 
naeda of our reach htadqiiartcra. Each Fail, we atiB harved a few peart firam tbn a^ 
orchard Manford nurtured from aaedHnga to maturity. Juat to prove it wasn't an aoeUent 
that he could cAdeadly oantpon watw aoiou rough temin, Mrafind filed a water right 
on Maahaltanee Spring fninuirily for use u a dcmeatic water aouree. Because aS tliia 
abundance of aweet apring water bubbling from the canyon wall above the ranch 
headquatten, the two dory home the Cartwr^s had conatniotod, and which is still 
halMlahle, was the fir* in the area to have indoor phimbing. 

Manford and his direct dateandanta eenonued to operate this bountifid raneb and to 
sqiplybeid'eatdeto the growing populmion of central Arizona for the Dcnt 93 years, fit 
1980 the laai Cartwrigbt iamily ffleniber to demonatrate an intereat in the ranohing 
buiineaa had reached retirement aga and our fondly partnership puiebaaed the ranch. 

Ours is also a pioaaering Arizona fondly since our ancestors firal settled in the state in 
18701. Thus, the historical aigmficanoeofTbeCartwTi^ figured vary heavily into our 
dedumiobuy this ranch as opposed to a number ofoUuraawailsble to us. We 
decesminad at the outset of our ownataldp that the ranch nmild continue to be a woriring 
becf-casila nosh and that wc too would pass it along through anniaiBiling genantfiaas of 
our sizable fomBy. We were wall aware that the ranch had not been w^ managed in 
racca* years, primarily due to the ill health of lade Cartwright, the laat fondly membar to 
openie the business. It was tbarefotc necessary to join the Forest Service in in intensive 
'house cleaniiig* before we could b^in to restore tte ranch to a viable and prexiudive 
operitioo. 

(Xir firfo official act was to hire a crew of the roughcat, totigbeat and most o^eiMDcad 
cowboys we oouid find and begtn rounding up what tutnad out to be more than 800 head 
ofwildeanle, in addition to the penninad herd of amtber 800. Even the expomae of our 
crew was ehalleoged to the pomt wc had to use heiieopters to gafiiar parr of the wild herd 
and some had to be alaughtered on die spot so that tb^ could be removed fiom 

near-vertical terrain by paek animal or heboopwr. 

m. Coraartive Meeanrci 

The Oiftrict Ranger of tbe Cava Creak Ranger Diiiria of the Tonto IWonal Forest 
conc e d ed at die time wapuiefaaaed the ranch, and foe tecordiefleet^ that ha and Ida staff 

had bean fiurtratad for nimy years in their ituanpis to have the previoua owner removB 
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tboiB uimwiiBgBable »tii»Tu>l« from the tenge. If the remove] teek we undertook bed been 
IcA to the Forest Serviee, whicb it vciy well coukl have been if we hid not purdbeeed the 
rench, the efibit would undoubtedly have bem ezitmely sapenane, the scene tragioBlly 
»fu4 the probable result a diaadious brilure. Bach of the Piitrict Rangcn we have 
dealt with has noted in with ua and in letters to us and to gove mmer e al agenciaa 

that if it had not been ibr our dedication and disregard for the expenae involved, the 
oondiiion of the xanch would have cotitinjed to deteriorate and at an aecelentixig pace. In 
fuat the fomini-nHatiot 'a weVe received from the Forest Service for our cooperetioD and 
attention to range irqp ro vemeiit and enviminieittal proteclioa has been contiiiuous aince 
1980. Therein Bee the reason. Mr. Chainnan aral monbers of the Cortanittee, thst we are 
mystified, puzzled ind thorou^y frustrated over the ramaints and dcmtrals recently 
imposed upon us by the Forest Service. 

As we've mendooed ebove, we have worked very cloaely with each Cave Creek District 
Ranger and Ins staff in restoring the range beyond the degree it bed been damaged by the 
esitfence of wild cattle and inattention. In fiiet. we have followed to the leiicr, each and 
every improvemeia reeomtnandad to ua by the Forest Sovice in terms of herd 
managemeirt, paalure rest rotatioo and range iffiproveraecat. At conaiderable expente, our 
eompany purehaaed the heavy equipment neoesaaty to clean and rcconsmct stock te«k» 
and to rqratr erosion damage. We clecnad and repiped spring flow and eitiKr constructed 
or repaired wateiing troughs. In each of these improvemenu particular care was taken to 
provide for wildliie uie of these fiuilitiea ss well as for cattle. We built pasture fonces to 
Forest Service qieafications end on the precise alignments nurtually agreed upon by our 
partnmafaip and the District Ranger. 

IV. Gila Tnpminneiw Introductlae 

At otM point the Forest Service infomed us that they, in cooperation with the U.S. Fish 
end IMldlifo Service, were going to attempt to reurtroduce the Gila Toptnitamw, a 
threatened and endangered spedes, in aevenl locationi on the ranch, even though they 
had no conclusive evidence the qiecics hsd ever inhsUted these tipasian areas. They said 
they and the Fiah and Wildlife Service had executed e Monoranihim of Vudemanding 
atqnilaling that wliatnver the renilt of the planting expoimeet. our grazing leeac and the 
permitted numhara of cattle would not be afiboiad. A Sil^ executed eopy of the MOU is 
in our graziiig file at the Cave Creek Ranger District. The topminnow was planted in 9 
locatians on the nnoh. Subsequently, it was detennined by the Fonat Service and Fish 
and Wildlife that the topminnow could not be found in any of the pliniadwatcn. Several 
yaata later, a population of topminnow appeared in the lower leachea of Lime Creek. One 
oftheoiigmal nine plantiog experiments wee upstream at Ume Spring. It was thus 
conc luded by the two sgenoica that a tea tonal flood bad washed the topminoow 
populalioa downstream and they ware now inhabiting Lima Credt. Alto several yean 
during winch we were hearing a lot of conoaraed pronouncanenu fiom the Forest Service 
on the fijture of the topraiiniow. we received a notice saying that we would have to 
discontinue uae of the Lime Creek Pasture. We were also ordered to reduce grazing by 
80K in ary other paanu’e on the ranch which contained one or more of the original nine 
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fipanui areu where tlw topininnow had bon reintrodiued. dopite ttw no one hu 
been able to locate a tepnuniiowiBer 9 < of thceeareu. Thii action ia dearly contmy to 
the proviaona of the Memorandum of Undc mtn dn ^ . AdditKaiaUy, it ia a diinly vefM 
attempt to uae the Endangered Speciei Act aa the imlrumcnt of dedruction of our 
ranching buaineaa. 

Traditionally, the Diatriot Ranger baa invited ua or our ranch manager to aceon^pany hia 
ataff during field atudies of range conditiooa. However, in recant months numerous 
studies of cooditiotu in nparian areas have been conductad 1^ the siaff of the Tonto 
National Fornn Si^TMSor whhout our knowledge, or tor that indter, we are told, 
without the knowledge ofthcDistria Kangs'! staff range ooniervaiioiiiai. lDfiict.we 
deaibt thnt we would have learned about the conduci oftheas MUdicaifithad not sur&ced 
whsitm ffled a Freedom of Infmmation Act request with the Fmeai Serwee. Aa recent as 
last momh, and over the years that weVe owned the Caitwiight, we have periodically 
retained the sorvices of independent esqierts to monitor our operatioas. When we learned 
of the recent concentrated studies of conditions only ia lipatian areas, we faired a qualified 
range management consultant to accompany Forcat Service peraonml on Uieae field study 
outinga. Our coaiultant reported tfaai be fek the fiirage use measuremems were skewed. 
The firUowing is quoted fi'om hia report; ’'Bias io recordi]^ by Forest Service Teefanioum 
in Charge was noted- Kecordmg lechnidans from ASU (Aiizona State Univertity) wwc 
doing their beat to objectively asseu animal impact on the ripatiea traiuects. The Tech in 
Charge laid that he waa not heating enough current year recording and instructed them to 
influanoe the transect by recording more current year bilet.’' We intoprM this to meat 
there is little evidence of grazing in the area ao the Tecfaniaan in Charge needed to doctor 
the repon. Our conaultant'a report adds that he agrees with the Forest Service thai our 
nu^ has and ia continuing to improve. That full report it avaSNde for review upon 
request. 

Chairman, we believe that you and the members of the Commictee will agree with u$ 

that: 


• There is ample reason to doubt that the Oib Topminnow ever inhabited the riparian 
areas of the Cartwright Ranch ainac there is no biologicBl or oebtr scientific evidence 
to auggeat that it did. 

• The nine probable habitats for the topinitinow on our ranch, according to the Forest 
Service and the Fish and Wildlife Service, were obviously inconqwhble to the species 
since there is no evidence any of the relocated mmnows survived. 

• Whan the floods monnsd some oftheaeminuacule fish downstream, they managed to 
survive in the atreambed of Lime Creak whush has been gmed on a reguiar 
acconhng to our Altotmem Management Plan 



Milt r 1 w r^tTHig fMf «fc-» i~Ty ti. 
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«n»p.titJ> iM « h.hif t 

For naaoiu with whioh the Fotect Service hilly concure, we operate the nuicfa in a way 
that mafcca the Caitwiigfat chtsely reaemble two repante nnehea. That ia, we keep a 
pennaiient herd of 100 head of adult cattle on the Lime Creek and of the lanch and rotate 
them b etwuui Lime Creek Pasture, Long Creek Pasture and Proftaaor Pasture. The other 
herd, (490 heedX occupy the remainder of the ranch and are rotated duough six pastures. 
Unless some vciy ununial or ostastrophic event should occur, that smaller herd would 
never see the rest of the ranch. TheieftHB, it was readily apparent to us and surely to the 
Disoia Sanger, that bis ordered abandonment of graang in the Lime Creek Pasture would 
eSectively elimiiiaie the habitat for 100 head of aduk cattle. Likewiae his reduction of the 
use of each of our leroainiog pastures cantainmg the locations reforenoed in the 
Memorandum of Understanding by 80% would have the net effect of putting us out of the 
cattle bushiest When the MemonndumofUoderstanding was brou^io the attention of 
the Distiict Ranger, he simply passed it off and said the Forest Service had no choice in 
the matter, that they were ordered to take the reduction action by the Fish and WUdhfo 
SovicB. When it was pointed out to the Distiict Ranger and his Range Conservationist 
that the Fish and Wildlife Service lacked statutory authority to issue such an order, they 
responded that they did it anyway and speculated that the authority to issue the ords was 
political as opposed to statutory. We fiiil to track the logic in that statement and are 
stunne d by the fhci il was even uttered. 

At tfaar point, we retsined the servioes of sn attomey snd filed an appeal under the 
provisions of 36 CFR Section 2S 1 .83. The Deciding Officer (District Ranger) requested, 
and was granted, by the Reviewing Officer (the Forest Superviaor), three (3) extensions 
oftiine to respond to our appeal. During that criacal time we continued to operate the 
ranch, mnhwliii g the graang of the Lime Creek Pasture, as we were parmined to do under 
the Forest Service approved Cartwright Alloimem Management Plan. When the Disiria 
Ranger became aware of this he issued an order to remove the cattle end said we wen in 
violation of bis earlier letter and threatooed to carKx3 our grazing permit. Our attorney 
filed for a Stay of that order with the Forest Supervisor. In the interim the cattle were 
removed fitim the Lime Credc Pasture as provided in the above rcforeaiced Allotment 
Manigemem Plan. Subsequently, the Forest Supervisor domed the Stay. Before the long- 
delaycd Appeal decision was icceived from the Forest Supervisor, the OisDici Ranger 
presented us with a letter saying that baaed upon the results of the latest Production snd 
Utilization Studies, our permitted number of adult cattle would have to be nduced to an, 
as ym undetermined number, between 2S0 and 300 head 

Mr. Chairman, thia is only e fractional representation of the pattern of insupportable 
daciaions wc have received from the Forest Strviee over the 18 years we have owned this 
ranch. As we stated earlier in this lestuimny the record is replete with comptimcias to us 
and to our onployeea for the improvements we have made to the range, and with accounts 
of how poorly the ranch was managed prior to our ownership. Despite the Forest Service 
deaai|Xioa of how poorly the ranch was managed by tlw previous owner, that owner was 
never granted a permit to graze fewer than 700 head of adult cattle. As you've seen 
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^bove, tlw astiMl moiibcr of cattle on the caacfa U ihe tune w« purtiiised it w» 
doiMe the pcmatted number, nr about 1,600 head. An imereauag aaide to thia ahualian it 
that the ranch actually luppaned that large number of cattle &iriy wdl caiuiderii« that 
laetum wara SOI peopacly rotated. Nowensarabauigtoidthatdaapileouraupetbjobof 
cariag S>r the ranch, and de^ita the CBRenBVe in^RwameMa we have made to dm range, 
the Fcneat Service bae concluded that the entire randi will now auppoit no more than 300 
bead of cattle, it ia hardly a stretch of the imagination, nor ia h overtly oytncstl to canclatlc 
that die better you treat ^ range, the tti&r the penally . 


• tATitfaio the past three yeari, the record will show diet the Foreat Service faaa oevar 
met m deadliw eataUidied by them, or requeated by as, coiaxnnitgdw Cartwti^ 
Ranch. 

• In the tame peiiod we have never tUled to meet a rtnertlinn. 

• hi the 18 yeais we have owned the ranch, we have, by Forest Service acceunt. 
improved the condilioa of the ranch, have been complelely cooperairve, and have 
lived with our word. 

• Duiing the same peHodoftime the Forest Service has livad with the tetms of an 
agreement for only aa long aa it suits thsir sgenda and have thmi eoher modified it 
or rejected it forthwith, ai they now have with the above rt&renced Memorandum 

ofUnderatandinB. 

• We have taken temporery vohmUiy cuts in cailla mimbers to the eMent of mere 
than three hundred head. The terminatini, and thus the restoration, of the latest 
cut was to ecqiire at the end of 1997 

• Just as that agreement oepired, the Forest Setvice concludsd the ranch could safidy 
carry no more than 2S0 head 

V. Cencliuiso 

Mr. Cbaamaii, the above summary of dcttiraeual Forest Service actioD aod, in many 
cases, equally damagiag inaction aod eootradicticni is die basii fiir our ^^eal to your 
cotnminer. It has finally become neoeseaiy for us to seek Icgiabtive imervcolitm and 
relief finm the cootiiuous govenmenial agency hanssment and fitisiraiioii. in the neme of 
the Endellgcted Speeiee Act. being inflicted upon our sincen idbits to operate and 
inqirove nnr randi without cauaing harm to tmy spedec of native plant or iniinal life. We 
are laepared to prove to aeyone with e gcmjine interest in the matter tfam we have indeed 
been protective of our e uvitc i m nem. We have no leaaconcon for the preservation of our 
eDvironment than the most avid environmantalitt aod our besitage ia as stroagly bonded to 
ibo land aa that of anyone. 
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To wiiplijtiiw- the point at our ftuitntioa, we present you the following scries of 
cone i pond ci ici c from the Distriist Hanger. Unfortunatdy, it is not an isolated example: 

• On Januaty 7, 1998, and again on the 2dth day of the same nwnth. the District Ranger 
issued us a dedsioa letter ordering that we disconriniie greziag in the Lime Cieek 
Pastun in the interest of pravoiting riparian area damage, 

• OnFebruaiyai.jeKi&gBJLIHiailAJalB: the same District Ranger wroteus a very 
complimentaiy letter regardiiig the suceessfiil development woik we had voluotarily 
completed dun resulted in munmal gnang activity in the riparian areas. He said in 
part; "1 am very pleased to sec this very positive indication of improved conditions on 
the Cartwright AUoimaat''. The 'positive indication" he was raftrring to is a result of 
water development work we had eon^deted long before cither of these letters were 
written. 

Whoever says you can't have it both ways has never bean exposed to that unique brand of 
tcuoning tbnt seema to be an accepted standard in the Forest Service. 

We have no queml with the pcincipals of sound renge management or with the protection 
of ai 9 species; threatened and adhered or not. We submit that our track record as 
documented by the Forest Service and indqiendent profcsBonal coaaultants dearly 
supports thu statement 

We vary definitaly do Saha Issue with the in a p p ro p riate and unintended apphoation of the 
Endangered Species Act as an instrumoit for the destruction of our business 

Mr. fiixinnxn and membeni of the House Committee on Rnaources, we thank you for 
your indulgence and for the opportunity of lubmitting this Prepared Stitenient. 


JOHNSON CATTLE COMPANY, 



(For fiitther infottnaiion comact Edward Childera, P.O. Box 16044 Phoenix, AZ - 8S0] 1) 


7 


242 


PEinilSMMI.IilC. 

P.O. Bok* 03 ♦ 3SW(3 1/2 mites) E. P rn tt imm t Rd » ChhpVrtNy. AZ M323 
Phon* (520) 63»-2S43 OK (520) 636-41 1 4 


July 28, 1998 

Natural Resource Committee 
Representative Don Young 

Dear Sir : 

This is the disastrous effect that the endangered species act 
has had on us . 

The usual date of our grazing season on our forest permit, 
Perkinsville Allotment, is on or about Nov. 15, 1997 to June 15, 
of the following year. The Forest Service called us on Aug. 15, 
1997 and sent us a letter also on Aug. 26, 1997, to tell us we 
would not be able to graze our cattle in the coming season 
because their range analysis showed them there was very little 
production. Since we received our first rains on Aug. 15, 1997 
and the growing season just started then, it is certainly not 
surprising that the production wasn’t there on Aug. 15. 

We asked for and received a mutual range inspection on Oct. 16 
and 17. We showed the Forest Service we had adequate vegetation 
by then for our livestock. 

Now they came back at us with another reason for not being 
allowed on our permit. By Nov.l4, 1997, we started getting hit 
with the threatened and endangered species, notice of river 
crossing restrictions so we would not be able to cross our cattle 
from the south side of our permit to the north side of our permit. 

On Nov. 26, 1997, we received a letter from the Chino Valley ranger 
that they received a notice of intent by Ear th j us t 1 ce . Forest 
Guardians, and the Bio Grande Chapter of the Sierra Club on the 
threatened and endangered species, speeiflcly the spikedace 
minnow, on the Perkinsville Allotment and also other species. 

Dec. 5, 1997 (still unable to move our cattle on to our permit) 
the Forest Service tells us they have new information on the 
T 6 E species as to what they can accept on A0?s. This is a 
paragraph from their letter; 

"Finally, there is a related, but seperate matter in dealing 
with the threatened and endangered (T 6 E) species. To protect 
T & E species on your private land on the Verde River, the USBA 
Forest Service is requited by the U.S. Department of Interior 
Fish and Wildlife Service (FWS) to provide information under a 
seperate cover letter. 

Three FWS papers describe habitat conservation plans (HCP). 

A HCP should help you meet your legal obligations under the 
endangered species act for actions on your private land." 
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Finally by Dae. 13, 1997, naarly a month lata, we were allowed 

to start using our permit. Howavar, they would only allow us 
on tha south side of the Verde River which is about one-third 
of our permit. The reason for this was the following restrictions 
of tha ESA. 

1- "To protect American peregrine falcon eyries (nests)" 

How two of these areas were potential sites and the other one 
was not on our permit and our cattle could not even get close 
to it, but they insisted we could still affect it. 

2- "To avoid direct effect on I A £ fish in the Verde River 
avoid any use of Verde River by livestock, including crossing 
on private land." We've been crossing this river for 98 years 
and all fish still nourish. 

3- "To avoid affecting bald eagle potential nest sites." The 
bald eagles also do a good job of co-existing with tha cattle. 

It wasn't until Jan. 25, 1998 that we were allowed to oroas the 
Verde River with our cattle on our private land. We still were 
not allowed to cross on forest service land to use the larger 
portion of our rangeland. Ue were finally allowed to graze 
our cattle on our Perkinsvllle Allotment until June 15« 1998 only 
after we appealed the Chino Valley Ranger's decision to not let 
us graze or partially graze them. 

What a terrible way to have to live in this great country of 
ours- such insecurity. Had ue not been allowed to use our 
forest permit because of the endangered species act* we would 
have had to go out of business. This is a business the Ferkins 
family has enjoyed working for 98 years. We are in the fifth 
generation. We have been good keepers of the land and we have 
never endangered any species* but we have helped them survive, too. 

Thank you for taking the time to listen to our concerns. 

Sincerely* 

Tom Ferkins 
Perkins Ranch, Inc. 
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PERKINS RANCH, INC. 

P.O. Box 403 
CNno Valley, AZ 86323 
636-2543 


July 16. 1998 


Mr. Mike King 

Forest Supervisor 

344 S. Cortez St. Prescott AZ 86303 

Dear Mr. King: 

In an effort to increase the level of communication between the Forest Service and our 
ranch, we are requesting formal applicant status for all ongoing and future 
consultations with the Fish and Wildlife Service and others for listed and sensitive 
species and their habitat that affect our grazing pennit. 

We would appreciate being kept up to date on the above activities on a regular basis 
arvJ be notified of the results of consultation activities In a complete and timely manner 
as they occur. 

Thank you for your help in improving cooperation, coordination, and consUtation in 
this important area. 


Sincerely, H 

(BJw 

Thomas Y. Perkins, President 
Perkins Ranch, Inc. 
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PERKINS RANCH, INC. 

P.O.Box 403 
Chino Valley, AZ 86323 
636-2543 


July 16. 1998 


Honorable Jon L. Kyi 

2200 E. Camelback Roar, Suite 120 

Phoenix, Az 85016 

Dear Senator Kyi: 

Thank you for your recent letter and the note from E.J. Jamsgard regarding the action 
that you have taken to help us deal with the continuing problems with the Forest 
Service over our livestock permit on the Prescott Naborial Forest. 

We were really surprised to read In Mr. King’s letter of June 25,1998 that we were free 
to choose to cross the Verde River on Forest Service land when we removed livestock 
from the north side of the river Our recollealons are entirely different. As late as May 7, 
1998 (see attached letter from Ranger Johnson) we ware told that the Forest Service 
was still ‘working toward daaring a river crossing acceptable to the spikedace' and 
that *we may or may not be completed with our crossing analysis' by June 1 , 1998. We 
also contacted Dwayne Warrick and he has no recollection of being notified that a 
river crossing on Forest Service land was approved prior to June 1 , 1998. In fact, we 
are still waiting for any formal or Informal notification that the problem of the river 
crossings on Forest Service land has been solved and a process is in place to prevent 
the endless delays we experienced last year over the river crossings. 

Because of this problam and many other examples of the Forest Service’s lack of 
performance in following through with adequate communication regarding 
consuHation activities that affect our grazing permit, we have requested formal 
applicant status for all consultations with the Fish and Wildlife S^ce arxl others for 
listed and sansiOve s pe c ia e arxl their habitat that affect our grazing permit We seek 
your support in making this happen so that the Forest Service will disclose all 
oonsultabon activities arvf the results of those activtties in a complete and timely 
manner. 

Thanks again for your help in this matter. 

Sincerely. a , 

Thomas Y. Parkins, President 
Perkins Rarvh, Inc. 
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California Chamber of Commerce 


Cormnoits 

House Resources Oxsmittee Hearing July 15» 199S 
Eodan^^red Spedes Act 
Timodiy h Lindgren, Chainnan 
Natural Resources Connmttee 
CsHfonria Chambo’ of Commerce 


The role of the federal government under fee Fndjmgered Species Act (ESA) is 

a regulat or y primaril y allowing it to regulate those activities of landowners that could 
lead to the **taking” of a species listed pursuant to the ESA This fells considerably short, 
however, of exercising su^ r^ulatoiy powors to coerce private landowners mto a 
position to “recover a q>ecies” ct “restoring its habitate". 

These coraments briefly qimm A ri z g what is commonly pcarceived by timber companies, 
ranchers, fenners and related agricultural interests as fee distortion of fee intent of ESA 
by the National Maiioe Fidieries Scxvice (NMFS) and its extraordinarily broad 
intc ipietati on of its regutatoiy role. 

Until NMFS listed coho salmon as a threatCDed species under the ESA, private 
landowners had never beat required to provide fwr the recoveiy of a liste d spec ies or to 
restore its habitat as a condition of obtaining an Incidental Trice Permit (ITT) or other 
federal iqiprovaL While fee ESA does charge the federal government fee 
responsibility for gag in g in acts leading to the recovery of listed qMcies, the 
obligations of private landowners are tnnited to compensating tor any ixapaett upmi listed 
mi g iit t>e canaed if apezmit was issued under Section lOof (he Act. 

NMFS has i m'Hatwl a policy of requiring “pn^icrly functioning habitaf ’ for coho in its 
permit aqyUcatiom for private landowners on fee West Coast (Wasfaingum, Oregon, and 
California). This prepay fitnetioning hrintat mandate is fee regulatory equivrient of 
requiring landowners to provide for the recovery of salmm beca u se it requires fee 
of hhbitat coofetions to a fer greater extent fean what would be necessary to 
r piti fee ini jm r i -c of fec landownGTS cuucut opeistions. hi fliis context, NMFS has 
held that regardless of fec extent or type of impacts feat would actaally be caused by the 
landowner and his oper a tions, fee landowner must dguo u strate diat preperiy functioning 
h^itat conditions will be achieved dnrmg fee tenn of fee incidental take permit 
Additionally the landownCT must rectify any pre-existing negative habitat c<»ditioDS on 
the landowner’s property wbefeer or not tile landowner caused them. NMFS is flying 
tills standard in judging fee adequacy of mcidental take permits and Habitat Conservation 
Plans (HCP’s) under fec ESA NMFS indicated hi correspondence wife timbctland 
owners incideottl p^mits under Section 10 will not be approved unless feere is 
a donoostration that properly functioning habitat conditions will be adoeved during fee 
tenn of fee penxiit 


1201 KS nun. uthFlook P.O.B<wi 736 S^cmmchto, Cau#o«»«u ysSia-iTsC FAC$iMii.e(9i6)444-6C65 TeLEM»ONC(9«6)444- 
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This has been the stumbling blodc for West Coast forest landownos submitting 
aq»plicatioDS undor Section 10 to the United States Fish and AK^ldlife Service (USFWS). 
Multi>q)ecies Habitat Conservation Plans have been submitted that comply witii foe 
issuance Griteiia for a Section 10 permit'. 1) to minimize and mitigate the impacts of the 
proposed incidental taking, and 2) foat foe proposed take itself will not cause jeopardy. 
NMFS, however, using its recovery standard has stopped foe progress of all foese HCP’s 
and the implementation of their protection measures for ofoer species. NMFS has even 
been able to stop HCPs that do not include salmon forough the xise of the Section 7 
consultation process of foe ESA. 

Under Section 7 NMFS is required to consult on any federal agency action (including 
issuance of a permit to private landowner by a federal agency) foat could adversely afiect 
a listed species. NMFS is required to analyze the effects of the action to determine 
whether or not they will cause jeopardy to any listed species under its jurisdiction. La 
NMFS' view a failure to provide for achievement of properly functioning habitat 
conditions would cause jeopardy to salmon. 

In foe case of one West Coast forest landowner who submitted a Section 10 iqjplication 
and an HCP for foe noitbem spotted owl, NMFS effectively held up the ^>proval of foat 
permit forough the Section 7 process for over a year. Further NMFS has use^ its leverage 
under Section 7 to try to force concessions ffom the landowner (e.g. 300-foot buffers on 
both sides of streams) even though foere are no coho salmon in the HCP area. During 
one field trip NMFS biologists claimed that **theTe was nothing foe landowner could do 
foat would not take fish.” hi other words, just owning property and using it would result 
in a jeopardy call and denial of foe HCP. During foe course of negotiations, NMFS 
offered the ‘If the landovmer wanted an IT? for spotted owls, be/she just has to agree to 
FEMAT buffers.” FEMAT buffers are \foat is described in the Administration’s Plan for 
management of foe national forest system and include 300 foot no cut buffers along all 
streams. This constitutes almost 40% of the ownership (in this case) that would be set 
aside and harvestmg or ofo«r management activities not allowed. 

The Endangered Species Act specifies that concurmt with a listing decision foe 
Secretary will designate any habitat of such species which is foen considered to be 
critical. However, there are some guidelines on what gets designated. For example, sudi 
habitat shall not include foe mtire geographic area that can be occupied by the species; 
when considering desi^iation the Secretary shall focus on the principal biological or 
physical constituent elements within the defined area foat are essmtial to foe conservation 
of the species; and each critical habitat will be defined by specific limits using refdrence 
points and lines as found on standard topogr^hic maps of the area. 

In foe current proposed designation NMFS decided to designate ALL accessible areas in 
foe ESU (foe region where foe coho has been listed). They fiufoer define accessible 
reaches as foose wifoin foe historical range of foe ESU foat can stUl be occupied by any 
life stage of coho salmon. This is really a broad interpretation of critical habitat 
especially when they identify only foose reaches above specified dams on rivers as 
inaccessible. 
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In addition to the designatioa of all these streams below these dams NMFS has 
designated dieii acyacent riparian zones as critical habitat These zones would be areas 
within a h f>ri7/\ntal distance of 300 feet fiom the hi^ water mark. NMFS has not 
idffn tif*^ any physical or biological feature within diis 300 feet that is essential to the 
species biological needs or conservation that would require special protection. It is 
absurd to list 300 feet of dry land on bodi sides of a creek as habits critical to die 
survival of a ^ecies that requires primarily water to survive. 

NMFS tells property owners that diis designation has no effisct unless one has to ^ a 
permit fiom a federal agency. This is absolutely true. The problem arises when you do 
have to get a permit. Section 7 (discussed above) of die BSA requires that a landowner 
must consult (get a biological opinion) with NFGS before a permit can be issued diat may 
jec^ardize a listed ^ecies or modify ite critical habitat The agency cannot issue a permit 
that critical habitat - period. There is no allowance for mitigation dirou^ 

im pr ftvemftntR OT alternatives to any distorbance or impact you may have, as there is in all 
other pennits. YOU CANNOT MODIFY OR IMPACT CRITICAL HABITAT. Since 
you cannot have an impact (diat is die same as doing nothing in terms of ground 
distutbance or altering Itydrology), diereforc the result is the same as a “no touch” buffer 
although NMFS will not admit to this. NMFS continues to insist that all the critical 
habitat designatioa means is rtiat you must come in and talk (consult) widi them before 
you do any activity and that diis is not a no touch buffer. 

Further, NMFS has also indicated an intent to in^se its intcipretatioDS of its regulatory 
authority iqion the rjiifnmia Department of Forestry - a state agency which arguably 
enforces the most stringent forestry regulations in die world — ycl, regulations whidi 
NMFS deems wanting. 

While the Califomia Chamber of Commerce is aware of similar problems in Washington 
and Oregon, the brief comments above arc limited to the experience of timber companies 
in California. Most private umdowneis at operating under timber harvest plans 
approved earlier and are in the uncaviable position of having presently proposed plans 
totally stalled with die accompai^ing potential for fhedr harvesting activities coming to a 
complete stand still in the very near future. 

With diis undCTStandmg of regulatory burdens now inqiosed on private owners of timber 
lands, we ask the Committee to undertake legislative action to clarify and better define 
die scope of withority given to govoxunenl agencies under provisions of the Endangered 
Species Act By such clarification, we believe die Committee can restore balance to die 
responsibilities opportunities inherent in resource stewardship and private propwty 

ownership as originally intended hi the passage of die Endangered Species Act. 

We do not believe that Congress intended to give govemmeot agencies like NMFS the 
audiority to impose a recovery standard on HCP proponents. We suggest for die 
Committee’s considentimi language based upon die Supreme Court’s Dolan decision and 
on legislation recently adopted in Califoima to amend its state Endangored Species Act 
That clarifying language would be added as a separate subsection to Section 10 of the 
Endangered Species Act as follows: 
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(n) ROUGHLY PROPORTIONAL MITIGATION - Any actions or measures 
required of an iq^licant as a condition of a pennit au&orized pusuant to 
subsection (aXl)(B) or subsection (aX3) or an agreemnt autiioiized by 
subsection or sv^scction (1) sbaU be - 

(1) necessary to satisfy a specific requirement of tbis section a^licable to such 
permit or agreement; and 

(2) roughly proportional in extent to toe impact toat would be caused by the 
^>pUcant and is authorized by toe permit or agreement > 

(a) of any incidental take of a listed species under toe permit or 
agreement; 

(b) on any species that is proposed for listing, a candidate for listing, or 
not listed and is addressed in a p^mit or agreement pusuant to subsection 
(a)(3) or subsetion (k). 

We ^3preciate the Committee’s consideration of these matters as you undertake toe 
difficult task of reforming the Endangered Species Act to restore equity in its execution 
while providing essential protection for our fellow species. 



250 


Rasnanse to VS. ROUSE OF REPRESENTATIVES 
COMMITTEE OS RESOURCES 
9117/98 


I) Please provide the names of each person employed by the Forest Service or the Department of 

Agriculture, involved in, representing or supervising those representing the United States in the 
litigation which was the subject of the hearing. Southwest Center forBioloeical D iversity V.U.S. 
Forest Service Docket number CV 97 666 TUC JEM andCV97 PHX SMM. In addition, phase 
provide a brief, butfuU curriculum vitae for each person listed. (Please understand that private 
witnesses are required to submit this information under the Rules of the House of Representatives.) 


Eleanor S. Towns 

Regional Forester. 
Southwestern Region 

B.A. Communications. 

Universi^ of Illinois 

M.A. Guidance & Counseling, 

Univ of New Mexico 

J.D. Univ of Denver 

26 

John R. 

Kirkpatrick 

Deputy Regional 
Forester, Resources 
Southwestern Region 

B.S. Forestry, Northern AZ 
University 

33 

Robert C Joslin 

Deputy Chief, 

National Forest 

System, USDA FS, 
Washington Office 

B.S. Forest Management, 

Nordicm AZ University 

33 

Nancy Green 

Assistant Director. 
Wildlife Fish & Rare 
Plants, USDA FS, 
Washington Office 

B.A. Psychology, Humboldt State 
University, Areata, CA - post 
graduate studies (Wildlife & 
Wildlife Ecology towards M.S. & 
Ph.D.) 

15 

Berwyn Brown 

Range Administration 
Specialist, USDA FS, 
Washington Office 

B.S. Forest & Range Mgt, 

Colorado State University 

M.A. Public Administration, 
University of New Mexico 

35 

David M Stewart 

Acting Director. 
Rangeland Mgt, 
Southwestern Region 

B.S. Watershed, Forestry, & 

Range, University of Arizona 

30 

Patrick L Jackson 

Appeals & Litigation 
C^dinator, 
Southwestern Region 

B.S. Forestry & Range, Colorado 
State University — M.S. 

Hydrology, University of Arizona 

26 

James R Lloyd 

Director, Wildlife Fish 
& Rare Plants, 
Southwestern Region 

B.S. Fisheries Mgt, Humboldt 

State Univ — M.S. Nat. Res, 
Humboldt State University 

23 

Sandy Boyce 

Regional T&E Species 
Manager. SW Region 

B.A. Biology, Sonoma State Univ 
M.S. Natural Res, Humboldt State 
Ph.D. Zoology & Wildlife. BYU 

11 




































George C Martinez 


Christina Gonzalez 


Appeals & Litigation 
Assistant, SW Region 


Forest Supervisor 
ADache-Sitereaves NF 


B.S. Range Science, New 
Mexico State University 


B.S. Forestry & Watershed Mgt, 
Universitv of Arizona 


Michael A Rising 


Terry L Myers 


Paul F Boucher 


Pat Morrison 


Ben Kuykendall 


Larry Cosper 


Greg Goodwin 


Cecilia Overby 


Randall Smith 


Carol Boyd 




Forest Supervisor 
GilaNF 


Ph.D. Wildlife Science, 
University of Arizona 


B.S. Wildlife Mgt, California 
State at Humboldt 



Range & Wildlife 
Staff, Carson NF, 
Camino Real RD 


Range, WUdlife, WS 
Staff, Cibola NF 



Wildlife Biologist, 
Coconino NF 


Resource Mgt Staff, 
Coronado NF 


Rangeland Mgt Spec 
Coronado NF 


Forest Wildlife 
Biologist, Prescott NF 


B.S. Fisheries Biology, 
NM State University 


B.S. Wildlife Mgt, NM State U 
M.S. WUdlife Science, NMSU 


B.S. WUdlife Mgt, Univ of WY 
M.S. Zoology, Univ of WY 


B.S. Biology, William & Mary 
M.S. Forestry, NAU 


B.S. Wildlife Science, Kansas 

State University 

M.S. Wildlife Science. NMSU 


B.S. Wildland Rcc Mgt., Univ of 
Idaho 

B.S. Range Mgt, Univ of Idaho 
M.S. Range Mgt. Univ of Idaho 


B.S. Wildlife/Range Mgt, Texas 

Tech University 

M.S. Park Admn/WL Mgt, 

Texas Tech University 
{^.D. Interdisciplinary Land Use 
Planning & Mgt & Design, Texas 
Tech University 




Jerry Elson 


Range Wildlife Staff, 
Santa Fe NF 


35 
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Eddie Alford 

Biological Res. Group 
Leader, Tonto NF 

B.S. Range Science, NM State 
Uruversity — M.S. Range 

Science. Colorado Stale 

22 

Mary Ann Joca 


B.S. Agri (Soils), University of 
Florida — 

J.D. Univ of New Mexico 

20 1 

Eric Olson 



^ 1 

Vicki A Breman 

Attorney Advisor/ 
General, Office of the 
General Counsel-DC 

imirliiaiilrllii 

11 1 


2) Will there be an opportunity for putUe eonuneni on the stipulated agreement or any of the 

subsequent changes to policy, procedure, management plans, terms and conditions of permits, or the 
other actions that will be taken by the Forest Service as a result of the stipulated rqsreement? 

Stipulated agreements reached in the context of lidgadon arc nevcx subject to public comment and this 
situation is no exception. Changes in management plans, permits, and other actions will continue to 
occur under existing procedures. 

Relative to your questions on policy, procedure, management plans, and terms and conditions of 
permits, on March 4, 1998, the Forest Service and Dqranment of Justice hosted a conference call with 
representatives of the plaintiffs, intervenors (New Mexico and Arizona Cattle Growers’ Associations), 
and respective attorneys for all clients. The purpose of this call was to share information about the 
process the Forest Service would use to address Endangered Species Act (ESA) consultation 
requirements for ongoing grazing activities and for administration of grazing pending completion of 
consultation. During this conference call the following points were cnqthasized; 

• Currently permitted grazing would continue to be administered through existing permit provisions 
and the annual operating plans (AOPs) with consideration of resource protection needs identified in 
Forest Plans and the Fish and W ildlif e Service Biological Opinion of December 19, 1997, for Forest 
Plans. 

• AOPs would continue to be prepared with permittee participation, and with the understanding that 
some AOPs might be amended during the course of the site-specific ongoing grazing consultation 
process as new information became available. The timing of amendments would depend on when 
new information became available. 

• Site-specific NEPA compliance for allotments would continue as scheduled per Section 504(a) of the 
1995 Rescissions Act, for decisions to continue authorization of grazing and the preparation of 
allotment management plans (AMPs). In conducting NEPA analysis and making decisions for the 
issuance of new term grazing permits or peimit modifications and preparing Ah^, each allotment 
is studied and evaluated in cotttpliance with NEPA and other environmental laws including site 
specific consultation under the ESA. 

The Forest Service has procedures in place to ensure permittee participation in various aspects of the 
planning and decisionmaking processes as follows : 
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• Local Forest Service offices publish quarterly lists of all upcoming projects which will undergo 
NEPA analysis. These are made available to permittees and the public; 

• Affected permittees have had the opportunity to be involved throughout the process of completing 
NEPA decisions in the Southwestern Region, including the 287 NEPA decisions that are currently 
projected for completion in 1998. Permittees are given the opportunity to comment on all proposed 
actions before a final decision is made; 

• After a decision is made permittees may appeal the decision under the Agency’s administrative 
appeal regulations at either 36 CFR 215 or 36 GFR 251 Subpart C; 

• Permittees may appeal AOPs for their individual allotments under 36 CFR 251 Subpart C; 

• Permittees are notified of their right of applicant status under the provisions of Section 7 of the 
Endangered Species Act when the Forest Service consults formally with the Fish and Wildlife 
Service on thi^tened or endangered species on their individual grazing allotments. This allows the 
permittees who are granted applicant status to suixnit comments on draff biological opinions, prior to 
issuance of a final biological opinion by the Fish and Wildlife Service. 

3) Who will pay for the installation and maintenance of these fences on Forest Service lands? 
Who must make and pay for repairs? 

Fences are constructed for proper livestock grazing management to protect specific riparian resources, 
including habitats for federally listed species. Fences provide permittees the means of excluding their 
permitted livesbx:k from key habitats to ensure proper resource protection. The Forest Service is not 
requiring permittees to bear the cost and labor of the needed fencing. Fence construction is 
accomplished through the following options: 

• The Forest Service covers 100 percent of the fence construction costs. 

• The Forest Service furnishes the materials and the permittee furnishes the labor for fence 
construction; 

• A permittee may elect to pay for materials and construct fences to separate cattle from Threatened 
and Endangered habitat in order to avoid having to keep cattle off larger areas of upland range until 
such times as the Forest Service has funds avail^le to construct the fences; 

Also, a permittee may take voluntary non-use or avoid having livestock in an area excluded from 
livestock graung by using salting and/or by using riders until the Forest Service or the Forest Service 
and permittee can cooperatively construct necessary fences; 

Regardless of the method of construction, fences are constructed to control livestock use and protect 
resources. These fences normally are assigned to the grazing permittee for maintenance. In some 
situations, where unusually costly maintenance may become necessary, (e.g. due to an unusual weather 
event, human vandalism, or damage due to wildlife use) the Forest Service may assist the permittee with 
maintenance or reconstruction. 
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4) What wUl the Forest Service do to keep other animals such as elk out of riparian anas and 
from knocUng dam Ore fences to get to the v/ater? 

5) Will other wOtBffe such asdkbe able to get water and wUl this settlement harm the wildlife? 

Because questions 4 and 5 are interrelated, we have combined the answers for them. 

Consistent with onr multiple use mandate and agreements with State wildlife agencies, elk and other 
wildlife generally are not exclnded from riparian areas. Elk and other wildlife are able to get to water 
because the height of fences and spacing between wires are designed to allow passage of wildlife and at 
the same time restrict access to certain riparian areas by domestic livestock. In situations where there is 
damage to a fence by wildlife, forest officers can consider assisting permittees with maintenance or 
reconstruction of the fence. We do not anticipate any harm to wildlife from the actions we are taking. 

6) Will there be any compliance with SEP A prior to implementation of this settlement? Will 
then be an EIS completed to determine the environmental impact of fencing riparian anas? 

The response to question 2, above, partially answers this question, including a description of the NEPA 
process the Forest Service is following for new grazing authorizations and AMPs. To the extent that 
exclusion of livestock requires construction of fences, appropriate NEPA compUance is being 
conducted. 

Fencing projects are addressed through the NEPA process in several ways, depending on site specific 
circumstances. Some of the fencing projects are in compliance with NEPA as a result of the process of 
preparing new grazing authorizations and preparation of AMPs in accordance with the schedule 
developed under Section S04(a) of the 1995 Rescissions Act In other situations, NEPA analyses for 
individual fences has been conducted and detetminations made that due to a lack of environmental 
impact the action can be categorically excluded from documentation in an environmental assessment 
(EA). In still other situations, environmental assessirtents have been prepared for individual fence 
projects where exuaotdinary circumstances preclude a categorical exclusion. In all instances the NEPA 
process has been followed and a determination has been made that either a categorical exclusion is 
appropriate or that the effects can be addressed through an environmental assessment. The purpose of 
an EA is to determine whether an environmental impact statement (EIS) is necessary, and in no insunce 
was it found that an EIS was necessary because of current actions to exclude livestock from specific 
riparian areas. 

7) Will the nquirements of the settlement go through a rulemaking process pursuant to the 
Administrative Procedun Act? 

The stipulations are not "rules” under the Administrative Prrwedures Act Therefore, they are not 
subject to rule making processes pursuant to the Adminisnative Procedures Act The stipulations 
document measures being taken to provide immetliate protection for federally listed species and 
asstxnated riparian habitats as deterrnined through ESA Section 7 consultation. The stipulations will 
terminate when site-specific consultation is complete. 
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8) Explain why the plaintiffs were seeking site specific consultation when the Forest Service had 
already completed consultation on the entire plan? Were all <rffected endangered, threatened, and 
proposed species taken into consideration diaing that consulie^n? Was there any determination 
that the species would be harmed by the Forest Plan or any activity undertaken pursuant to the plan? 

The Forest Service completed programmatic consultation in December 1997 on the effect of all 
amended Forest Plans in the Southwestern Region on species listed as threatened or endangered under 
the Endangered Species Act The Biological Opinion issued by Fish and Wildlife Service on the 
amended Forest Plans found that implementadon of dte plans would not jeopardize the continued 
existence of any of the listed species. However* this programmatic level consultation was very general 
in nature. The Forest Service had not completed consultation as required under Section 7(a)(2) of the 
Endangered Species Act to ensure that any action taken by the agency (in this case* management of 
individual grazing allotments) does not jeopardize a species or result in destruction or adverse 
modification of designated critical habitat We surmise that the plaintiffs’ suit sought compliance with 
this requirement to ensure Section 7 compliance for each allotment 

9) Have you heard of a plan by the Forest Guardians or any other group to act this summer as 
''Cow Cops" to enforce the settlement? Can private groups use vigilante tactics to enforce this 
agreement? What will be your response to "cow cops"? 

We do not know of any plan by any group to act as "cow cops". The following information may be 
helpful. The March 31, 1998, declaration by Acting Regional Forester John R. Kirkpatrick (Attachment 
1) stated with respect to the individual allotments identified in the motion for injunction filed by Forest 
Guardians, the Forest Service would commit sufficient resources to enhance compliance with provisions 
of grazing permits and AOPs, to monitor unauthorized livestock use, and that it would be a high priority 
to take appropriate actions to ensure protection of habitats within the allotments pending completion of 
consultation. As part of the two stipulations the Forest Service agreed to a schedule for monitoring 
exclusions within specific riparian areas and to require removal of any livestock in a timely manner. 
Upon notification of livestock being in excluded areas, the Forest Service is, and will, take timely action 
to require removal of livestock and protect riparian habitats. Any member of the public can notify the 
Forest Service that livestock are in excluded areas. Traditionally the public has provided such 
information and we do not consider public participation of this type to pose a problem. 

10) The Regional Forester stated several times during the course of the July 15th hearing that the 
settlement agreement between the U.S. Forest Service and the Plaintiffs memorialized allotment 
annual plans that had been previously agreed to. Please provide written documentation of this 
statement 

11) Provide documentation pertaining to each provision in the stipulated agreement showing 
where it was located in the annual operating plans prior to the settlement agreement of April 16, 

1998. Please explain why the annual operating plans had to be amended following the date of the 
setdement. Does that amendment process contradict the statement that the settlement memorialized 
items that were already taking place and agreed upon? 

Because questions 10 and 1 1 are interrelated, we have combined the answers for them. 

Because of the ongoing grazing consultation, completion of AOPs for many allotments with late spring 
and early summer turn on dates was intentionally delayed. TTiis was done to avoid situations where 
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AOPs would be issued only to be revised a few weeks or months later based on information emerging 
from the site-specific consultation process, specifically die information for the supplemental biological 
(BA). (See consultation agreem en t. Attachment 2) 

As part of the process of preparing the information to supplement the BA, an interagency consultation 
team worked with staff on eaidi forest during February, March, a^ cariy April to assess the effects of 
ongoing management of individual allotments on threatened or endangoed species. During this 
assessment process on each allotment. Forest Supervisors identified changes needed in aimual operating 
plane to address threatened or endangered species, including, in some instances, the need to exclude 
livestock from some qiecific riparian areas. However, in many cases the Forests had not yet had time to 
go throu^ the (access of working with individual permittees to make changes in the AOPs prior to the 
hearing in Tucson. 

Part of the ronfiiff**'”* suiroundii^ the orig^ of the AOP modifications (excluding livestock ff om certain 
riparian halntats) stems from the fact that when AOPs were issued after the hearing, some 
cone^ndeoce from District rangers to permittees inappropriately linked the AOP changes directly to 
the stipulation agreements, without acknowledging that the origin^ determination of the need for the 
exclusions was made prior to the hearing and the stipulations. This correspondence should have refened 
to the consultation proress (and in some cases even eariier processes) as the basis for the changes. The 
vast majority of thc^ AOP dianges were either complete, ongoing, or had been identified as being 
needed, as documented in John Kirkpatrick’s March 31, 1998, declaration. 

An example of (a) an AOP on a seasonal allotment (one of the allotments identified in the motion for 
prdiminary injunction) whidi was prepared for foe 1998 grardng season and (b) that AOP later 
amentfed prior to foe Tucson hearing is included. Attachment 3 (a-b). 

AOPs for yearlong allotments were pre(>ared prior to the hearing and amended as necessary as the 
consultation (nocess (iroceeded. Two examples of 1998 AOPs for yearlong allotments which were 
already imptementing s(>ccific riparian exclusions prior to the Tucson hearing but remained unchanged 
throu]^ foe consultation process are attached. Attachment 4. Refer to Attachment 5(a-b) for an example 
of a yearlong AOP which was prepared for the 1998 grazing season and (b) that same AOP as amended 
through the consultation (m>ccss. 

The exclusion of livestock from ri{»rian h^itats could have originated from several reasons. These are: 

(1) previous agreements wifo permittees, documented in AOPs, to exclude livestock from riparian 
habitats for all or a portion of the grazing season as a matter of good resource management; 

(2) information from site ^wcific consultation under Section 7 of foe Endangered Species Act in 
conjunction wifo NEPA analysis scheduled under Section 504 of the Rescissions Act; (3) region wide 
management requirements which the Region began including in AOPs in 1997 to avoid jeopardizing the 
continued existence of certain listed spcacs (rending completion of site-specific analyses for all 
allotments; and (4) information from foe ongoing allotment specific consultations initiated in February 
of 1998. Detominations to exclude livestock resulted from one of the four reasons listed and not 
through negotiation wifo tire plaintiffs as part of foe stipulated agre e ments. Again, the main focus of the 
stipulations was foe Fenest Service commitment to a schedule for monitoring excluded areas and to use 
existing (nocedures to ensure tinrely removal of any livestock found in excluded areas. 

Upon receipt ofJohnKirk(>atiick’s declaration dated March31. 1998 (attachment 1), plaintiffs and 
intervenors became aware of the management actions foe Forest Service had either already taken, or 
soon would take to exclude livestodr from specific ri{>arian habitat as a result of the aforementioned four 
reasons. The Afttil 16, 1998, stipulation memorialized and documented the changes in allotment 
management that foe Forest Service had taken, or anticipated to take, to exclude livestock from specific 
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riparian habitats. Attachment 6. The Kirkpatrick declaration covers all of the allotments listed by 
plaintiffs' (Forest Guardians) motion for preliminary injunction as having listed species or habitat 
Twenty-six of these allotments were described collectively, but not individually named in the 
declaration. These 26 allotments (page 12, Kirkpatrick D^laration) were either not stocked with 
livestock this year, not scheduled to for livestock grazing in specific riparian habitats, or already had 
excluded livestock grazing &om specific riparian habitats. 

Similarly, the June 16, 1998, stipulation memorialized and documented exclusion of livestock from 
specific riparian habitats on approximately 19 additional allotments that had occurred prior to June 16. 
See Attachment 7. 

12) How does the V. S. Forest Service prevent conflicts of interests involving their employees 
from arising in their decision making process? 

The standards of Ethical Conduct for Employees of the Executive Branch, found at 5 CFR 2635 apply to 
all Executive Branch agencies. As with other Executive Departments, the Department of Agriculture 
has its own regulations at 7 CFR Part O Subpart B (Conduct and Responsibilities of Employees) which 
apply to the Forest Service. Among other provisions. §0.735- 1 1 (Prohibited Conduct - general) includes 
the requirement that employees avoid actions that might result in or create the appearance of losing 
impartiality and §0.735-1 1 (Conflict of Interest) addresses the prohibitions on conflicting financial 
interests. 

The Forest Service provides Ethics and Conduct training to its employees. The training is designed to 
prevent conflicts of interest and increase awareness so that even appearances of conflicts of interest arc 
avoided. 

13) Is the Forest Service aware of whether any of tiieir employees are members of any 
organizations that are involved in these cases or contribute money to any of the organizations 
involved in these cases, including but not limited to the Forest Guardians, Southwest Center for 
Biological Diversity, the Sierra Club, the Wilderness Society or any local affiliated organization? 

The Forest Service does not track the membership of employees in organizations, and in fact 5 USC 
552a(c)(7) of the Privacy Act prohibits the Agency from maintaining records of such First Amendment 
information. The Forest Service encourages its employees to participate in professional organizations 
and in their communities. 

14) Who in the Forest Service approved the settlement agreement? Additionally what officials in 
the Forest Service and the Department of Agriculture had to sign off on the decision? 

The April 16, 1998, stipulation agreement was approved by Acting Regional Forester John Kirkpatrick. 
Regional Forester Eleanor Towns approved the June 16, 1998, stipulation. Deputy Chief Robert Joslin 
verbally concurred with both stipulations. No one in the Department of Agriculture had to sign off on 
the decisions. 
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15) The Forest Service has previously stated that the President* s Council on Environmental 
Quality had been briefed on the lawsuits and Ae Endangered species issues in the southwest Please 
provide all briefing papers, documents, letters and any other correspondence regarding contact 
between the Department of Agriculture and Council on Enrirorunental Quality. 

16) Please provide the names and position of the individuals who were briefed and who 
participated in the briefings. Also provide the names of any other persons contacted in any manner 
regarding these two court cases and related issues. Please provide the names and positions of all 
Forest Service and Department of Agriculture employees who had any contact with the Council of 
Environmental Quality on the cases and related issues. 

Because questions 15 and 16 arc interrelated, wc have combined the answers for them. 

The Department of Agriculture did not brief the President’s Council on Environmental Quality (CEQ) 
on these lawsuits and did not send CEQ any briefing papers, documents, letters or other correspondence 
regarding them. Department and Forest Service personnel did meet with CEQ on related issues, by 
which we assume you mean general discusaons of natural resource issues in the southwest, including 
endangered species issues. Such discussions have occurred at interagency meetings involving CEQ on 
three occasions over the past 16 months. Two of the% meetings predated the filing of the lawsuits by 
the Southwest Center for Biological Diversity and Forest Guardians late in 1997. TTie third meeting, held 
in March 1998, was to discuss the Soutfiwest Strategy and did not include a discussion of any pending 
litigation in the region. (See testimony of the Fish and Wildlife Service testimony at the July 15 hearing 
for a description of the Southwest Strategy. ) 

In December 1997, a field trip to Region 3 was hosted by Acting Regional Forester John Kirkpatrick for 
representatives of the CEQ and the Department of Agriculture to better acquaint them with a variety of 
resource issues and land stewardship initiatives in Arizona and New Mexico including the Malpai 
Borderlands Group. The Malpai Borderlands Group is a grassroots landowner-driven 501(c)3 non-profit 
organization, attempting to implement ecosystem management on a large geographic area on the border 
of Arizona, New Mexico, and Mexico. During the field trip, there was broad discussion of numerous 
lawsuits pending at the time, including the two cases involving Forest Guardians and the Southwest 
Center for Biological Diversity. There was nothing specific to discuss regarding the Forest Guardians 
and Southwest CcniCT suits since they had only recently been filed. 

1 7) Did any Forest Service, or any Department of Agriculture employees have any contact with 
the Forest Guardians or Soudiwest Center for Biological Diversity prior to the six days before the 
start of the Tucson hearing in April? If so, please identify the personnel and the nature of the 
contact 

Because the question relates to die Tucson hearing we assume that what is being asked is whether there 
was contact regarding the motion for preliminary injunction that was the subject of the hearing. Soon 
after the filing of the motion for preliminary injunction by Forest Guardians on March 3, 1998, some 
telephone calls were initiated by the plaint^s to ^me of the Forest Service field offices inquiring about 
exclusion of livestock from riparian areas. District and Forest personnel were immediately instructed to 
refer the plaintiffs to the Department of Justice. To our knowledge Forest Service and Department 
personnel did not have any other contact with Forest Guardians or Southwest Center regarding the 
motions for preliminary injunction prior to the 6 day period before the start of the Tucson hearing. Prior 
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to the hearing, all communication between these plaintiffs and the United States regarding these motions 
occurred between Department of Justice and Plaintiffs’ attorneys. 

18) Identify all Forest Service or Department of Agriculture personnel that were involved in this 
case. 

Refer to the answer for question number 1. 

1 9) Were any other agencies. Departments or federal officials briefed by the Forest Service on 
these cases or related issues? If so, please identify those receiving such briefings. 

Because the cases involved consultation with the Fish and Wildlife Service (FWS), and because FWS 
was a defendant in one of the lawsuits, the Regional Director of the FWS was briefed by Regional Forest 
Service personnel and staff of the two agencies met as needed to address the consultation process. Also, 
shortly after the first of the year, the Forest Service, Fish and Wildlife Service, attorneys for the 
Department of Agriculture and Department of Interior, and the Depanment of Justice met in 
Albuquerque to discuss how to address the ESA consultation related to the allotments identified in the 
lawsuits, as well as other allotments in the region. The outcome of these discussions was the 
consultation agreement. Attachment 2. The Bureau of Land Management (BLM) also was represented at 
the meeting due to ongoing and future consultations by the BLM involving livestock grazing and the 
overlap of species, habitats, and need for coordinated approaches to management. At various times 
BLM staff have been briefed on the status of the effort In addition, the lawsuits and the signed 
stipulations were described in general terms at meetings involving the various agencies participating in 
the Southwest Strategy. 

We interpret your question about briefings on related issues to apply to discussions concerning the 
Southwest Strategy, in which federal agencies in Arizona and New Mexico are committed to working 
with the public and each other in a collaborative effort to maintain and restore the cultural, economic, 
and environmental quality of life in Arizona and New Mexico. The strategy was described as part of the 
Fish and Wildlife Service testimony at the July 15 hearing. Federal agencies participating in the 
Southwest Strategy include the Bureau of Land Management, Geological Survey, Fish and Wildlife 
Service, Bureau of Indian Affairs, National Park Service, Bureau of Reclamation, Natural Resources 
Conservation Service, Forest Service, Environmental Protection Agency, and the Department of 
Defense. 



